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DEPARTMENT  OF  ENERGY 

Office  of  Alcohol  Fuels  and  Offices  of 
Conservation  and  Solar  Energy 

10  CFR  Part  799 

Loan  Guarantees  for  Alcohol  Fuels, 
Biomass  Energy  and  Municipal  Waste 
Energy  Projects;  Proposed 
Rulemaking,  Written  Comments,  and 
Request  for  Voluntary  Applications 

AGENCY:  Department  of  Energy. 

ACTION:  Proposed  Rule  and  Request  for 
Voluntary  Applications. 

summary:  On  June  30, 1980,  the 
President  signed  the  Energy  Security 
Act,  Pub.  L.  96-294  which  contains  Title 
II,  the  Biomass  Energy  and  Alcohol 
Fuels  Act  of  1980  (the  “Act”).  The  Act, 
among  other  things,  authorizes  the 
Department  of  Energy  (“DOE”)  to 
provide  various  forms  of  financial 
assistance  to  alcohol  fuels,  biomass 
energy  and  municipal  waste  energy 
projects  to  reduce  the  dependence  of  the 
United  States  on  imported  petroleum 
and  natural  gas.  This  notice  sets  forth  as 
a  proposal  the  rules  under  which  DOE 
will  provide  loan  guarantees  to  assist 
such  projects,  requests  public  comments 
on  the  proposed  rule,  and  establishes 
dates  for  public  hearings  on  the 
proposed  rule.  This  notice  also  requests 
persons  to  file  voluntary  applications  for 
loan  guarantees  prior  to  promulgation  of 
the  final  rule. 

dates:  Written  comments  in  response  to 
this  notice  September  12, 1980;  requests 
to  speak  by  August  29, 1980;  public 
hearing  on  the  dates  set  forth  below; 
and  speakers  to  be  notified  by  4:30  p.m.. 
September  3, 1980.  Public  hearings: 
September  5 — Denver,  Colorado. 
September  8 — Chicago,  Illinois. 
September  9 — Washington,  D.C. 
ADDRESSES:  Public  hearing  begin  at  9:30 
a.m.  and  will  be  held  on  the  following 
dates  and  at  the  following  places: 
September  5, 1980:  Post  Ofiice 
Auditorium,  Room  269, 1825  Stout 
Street,  Denver,  Colorado 
Send  Requests  To  Speak  to:  Mr.  Dale 
Eriksen,  DOE,  Region  VIII,  1075  South 
Yukon  Street,  P.O.  Box  26247,  Belmar 
Branch,  Lakewood,  Colorado  80226, 
(303)  234-2420 

September  8, 1980:  Pick  Congress  Hotel, 
8th  Floor,  Michigan  and  Congress 
Avenues,  Chicago,  Illinois 
Send  Requests  To  Speak  to:  Ms.  Janice 
Rudzinski,  DOE,  Region  V,  175  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604,  (312)  353-8778 
September  9, 1980:  Room  2105,  2000  M 
Street,  NW.,  Washington ,  D.C. 


Send  Requests  To  Speak  to:  Ms.  Dorothy  . 
Hamid,  Room  B210,  2000  M  Street, 

NW.,  Washington  D.C.  20461,  (202) 
653-3974 

Written  comments  should  be  sent  to 
Public  Hearings  Management, 

Department  of  Energy,  Room  B210,  Box 
XU,  2000  M  Street,  NW.,  Washington, 

D.C.  20461. 

FOR  FURTHER  INFORMATION  CONTACT: 

As  to  alcohol  fuels  projects:  Bert 
Greenglass,  Acting  Director,  Office  of 
Alcohol  Fuels,  Mail  Stop  6A-211, 1000 
Independence  Avenue,  SW., 
Washington,  D.C.  20585,  (202)  252- 
9487 

As  to  non-alcohol  biomass  projects: 

Leslie  S.  Levine,  Acting  Director, 

Office  of  Solar  Applications  for 
Industry,  Mail  Stop  404,  600  E  Street, 
NW.,  Washington,  D.C.  20585,  (202) 
376-4424 

As  to  municipal  waste  projects:  Donald 
K.  Walter,  Chief,  Community 
Technology  Stystems  Branch,  Mail 
Stop  IE-276, 1000  Independence 
Avenue,  SW.,  Washington,  D.C.  20585, 
(202)  252-9393 

As  to  hearing  procedures:  Ms.  Dorothy 
Hamid,  Office  of  Public  Hearings 
Management,  Room  B210,  2000  M 
Street,  NW.,  Washington,  D.C.  20461, 
(202)  653-3974 

As  to  legal  matters:  Thomas  L.  Blair, 
Office  of  General  Counsel,  Mail  Stop 
E-067, 1000  Independence  Avenue, 
SW.,  Washington,  D.C.  20585,  (202) 
252-6967 

SUPPLEMENTARY  INFORMATION:  For  the 

submission  of  voluntary  applications: 

See  addresses  specified  in  Subparts  B, 

C,  or  D  of  the  regulation  as  applicable. 

I.  Background 

A.  Energy  Production  goals 

B.  Relationship  of  USDA  and  DOE 
Regarding  Alcohol  Fuels  and  Biomass 
Energy  Projects 

C.  Availability  of  Funds 

II.  Requests  for  Voluntary  Applications 

III.  Discussion  of  the  Proposed  Rule 

A.  General  Provisions 

B.  Alcohol  Fuels  Projects 

C.  Biomass  Energy  Projects 

D.  Municipal  Waste  Energy  Projects 

IV.  National  Environmental  Policy  Act 

Review 

V.  Regulatory  Analysis 

VI.  Period  for  Public  Comment 

VII.  Comment  and  Hearing  Procedures 

A.  Written  Comments 

B.  Request  Procedures 

C.  Conduct  of  Hearings 

I.  Background 

The  Act  provides  the  framework  for  a 
national  effort  to  stimulate  the 
production  of  energy  from  alcohol  fuels, 
biomass  and  municipal  waste  projects 
to  reduce  dependence  on  imported 
petroleum  and  natural  gas.  DOE  and  the 


United  States  Department  of  Agriculture 
(“USDA”)  are  authorized  by  Subtitle  A 
of  the  Act  to  provide  loan  guarantees, 
purchase  agreements  and  price 
guarantees  for  alcohol  fuel  and  biomass 
energy  projects.  DOE  is  also  authorized 
by  Subtitle  B  of  the  Act  to  provide 
construction  loans,  construction  loan 
guarantees,  price  guarantees  and  price 
support  loans  for  municipal  waste 
energy  projects.  This  proposal  is  the  first 
rule  promulgated  by  DOE  to  implement 
the  Act  and  concerns  loan  guarantees 
only.  The  United  States  Department  of 
Agriculture  has  also  issued  a  proposed 
rule  for  implementing  its  authority  to 
make  loan  guarantees  under  the  Act.  the 
public  is  invited  to  review  that  proposed 
rule  and  comment  to  DOE  regarding  any 
material  discrepancies  between  the  two 
proposed  rules  which  would  affect  their 
ability  to  participate  in  these  programs. 

A.  Energy  Production  Goals 

Section  211(a)  of  the  Act  requires  the 
Secretary  of  USDA  and  the  Secretary  of 
DOE  to  prepare  a  plan  for  the  President 
and  the  Congress  by  the  end  of  this 
year.  This  plan  will  detail  the  methods 
for  maximizing  the  production  and  use 
of  alcohol  fuels  and  biomass  energy  and 
be  designed  to  achieve  a  total  level  of 
alcohol  production  and  use  within  the 
United  States  of  at  least  60,000  barrels 
per  day  of  alcohol  by  December  31, 1982. 

Section  211(b)  requires  submission  of 
a  similar  plan  by  January  1, 1982,  to 
cover  the  period  from  January  1, 1983,  to 
December  31, 1990.  This  plan  is  to  be 
designed  to  achieve  a  level  of  alcohol 
production  within  the  United  States 
Equal  to  at  least  10  percent  of  the  level 
of  gasoline  consumption  within  the 
United  States,  as  estimated  by  the 
Secretary  of  DOE  for  the  calendar  year 
1990.  The  Secretary  of  Agriculture  and 
the  Secretary  of  Energy  are  to  include 
within  this  plan  their  evaluation  of  the 
feasibility  of  reaching  such  goals. 

While  there  is  not  statutory 
production  goal  for  municipal  waste 
energy  projects,  section  231  of  the  Act 
does  required  the  Secretary  of  Energy  to 
prepare  a  comprehensive  plan,  in 
consultation  with  various  heads  of  other 
federal  agencies,  by  the  end  of 
September  1980.  This  plan  will  detail  the 
anticipated  research,  development, 
demonstration  and  commercialization 
objectives  to  be  achieved;  the 
managment  structure  and  approach  to 
be  adopted  to  carry  out  the  plan;  the 
program  strategies  and  detailed 
milestones  goals;  and  the  total  federal 
and  non-federal  funding  required 
therefor.  A  second  report,  due  by 
January  1, 1982,  shall  describe  any 
financial,  intitutional,  environmental 
and  social  barriers  to  the  development 
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and  application  of  technologies  for  the 
recovery  of  energy  from  municipal 
wastes. 

B.  Relationship  of  USD  A  and  DOE 
Regarding  Alcohol  Fuels  and  Biomass 
Energy  Projects 

As  noted  above,  USDA  and  DOE  are 
both  authorized  under  the  Act  to  issue 
loan  guaranteed  for  alcohol  fuels  and 
biomass  energy  projects.  Section  212  of 
the  Act  generally  provides  that  USDA  is 
authorized  to  provide  financial 
assistance  to  any  alcohol  fuel  or 
biomass  energy  project  which  has  an 
anticipated  annual  capacity  of  less  than 
15,000,000  gallons  of  ethanol  or  its 
energy  equivalent  and  that  DOE  is 
authorized  to  assist  biomass  energy 
projects  of  larger  anticipated  capacity. 
However,  DOE  has  the  sole  authority  to 
provide  financial  assistance  for  all 
projects,  without  regard  to  capacity, 
which  use  aquatic  plants  as  feedstock. 
USDA  and  DOE  are  both  authorized, 
jointly  or  separately,  to  provide 
financial  assistance  for  any  project  of 
15,000,000,  gallons  or  more  which  uses 
wood,  wood  wastes  or  residues  as  the 
feedstock;  or  which  is  owned  and 
operated  by  an  agricultural  cooperative. 
USDA  and  DOE  have  jointly  issued  a 
notice  (published  in  the  Federal  Register 
as  45  FR  52911  on  August  8, 1980)  which 
prescribes  the  method  of  determining 
the  equivalency  of  15,000,000  gallons  of 
ethanol  with  other  energy  produced  by  a 
biomass  energy  project.  This  notice  is 
required  under  Section  212(g)  of  the  Act. 

The  Act  provides  for  consultation 
between  the  Secretaries  of  Agriculture 
and  Energy  prior  to  providing  financial 
assistance  for  biomass  energy  projects. 
In  addition,  either  Secretary  must 
concur  before  the  other  may  offer 
assistance  to  projects  over  15,000,000 
gallons  based  on  wood  wood  wastes  or 
residues  as  the  feedstock  or  owned  by  a 
cooperative.  Although  USDA  and  DOE 
could  issue  joint  regulations  covering 
these  projects,  the  agencies  have 
determined  that  the  concurrence  system 
rather  than  the  issuance  of  joint 
regulations,  will  result  in  applications 
being  processed  more  expeditiously.  In 
addition,  the  Act  also  established  an 
Office  of  Alcohol  Fuels  and  an  Office  of 
Energy  from  Municipal  Waste  to  be  • 
located  in  the  Department  of  Energy. 
These  offices  have  responsibility  for 
implementing  the  financial  assistance 
programs  established  by  DOE  under  the 
authority  of  the  Act  for  their  respective 
technology  areas. 

Availability  of  Funds 

Section  204(a)  of  the  Act  provides  the 
Secretary  of  Energy  with  an 
authorization  for  appropriations  under 


Subtitle  A  of  $600,000,000  of  which  at 
least  $500,000,000  shall  be  available  to 
the  Office  of  Alcohol  Fuels  for  its 
financial  assistance  activities  under  the 
Act,  including  providing  loan  guarantees 
for  alcohol  fuels  projects.  In  addition  to 
the  $600,000,000  authorization,  the  Act 
also  provides  the  Secretary  of  DOE  with 
an  authorization  for  appropriations 
under  Subtitle  B  of  $250,000,000  for 
carrying  out  the  activities  of  Subtitle  B 
which  contains  all  the  provisions  of  the 
Act  relating  to  financial  assistance  for 
municipal  waste  energy  projects. 

Section  204(c)  of  the  Act  provides  that 
for  purposes  of  determining  the 
availability  of  appropriations,  loan 
guarantees  shall  be  counted  at  their 
initial  face  value. 

The  Supplemental  Appropriations  and 
Recission  Act,  1980  (Pub.  L  96-304), 
which  was  enacted  on  )uly  8, 1980, 
appropriated  a  total  of  $525,000,000  to 
DOE  for  carrying  out  its  alcohol  fuels 
and  biomass  energy  activities  under  the 
Act.  This  law  also  appropriated 
$220,000,000  to  DOE  for  purposes  of 
carrying  out  municipal  waste  energy 
projects  under  Subtitle  B.  DOE  gives  no 
assurance  that  it  will  in  fact  issue  or 
conditionally  commit  ot  issue  loan 
guarantees  in  such  total  amounts,  since 
such  decision  can  only  be  made  after 
review  and  selection  of  applications  in 
accordance  with  the  provisions  of  this 
rule. 

II.  Requests  for  Voluntary  Applications 

Section  212(b)(2)  of  the  Act  provides 
that  the  Secretary  of  Energy  may  use 
procedures  not  specified  in  the  Act  to 
the  extent  the  Secretary  finds  that  they 
will  result  in  applications  being 
processed  more  expeditiously.  Based  on 
this  expression  of  Congressional  intent, 
together  with  the  need  for  a  fast  start 
program  in  order  to  meet  the  production 
goals  previously  noted,  DOE  has 
determined  that  it  may  not  initially  issue 
a  separate  solicitation  announcement 
for  the  first  competition  cycle,  but  will 
permit  the  immediate  filing  of 
applications  for  loan  guarantees  in  an 
initial  competition  cycle  which  will 
remain  open  until  at  least  October  1, 
1980  as  discussed  below.  In  this  context, 
the  provisions  of  this  paragraph 
constitute  the  equivalent  of  a 
solicitation  announcement  as  required 
in  S  799.3(c)  of  the  proposed  rule. 
Therefore.  DOE  requests  interested 
persons  to  submit  their  applications  for 
loan  guarantees  so  that  evaluations  of 
such  applications  may  commence  at 
once.  A  response  to  this  request  before 
the  proposed  rule  becomes  final  is 
voluntary  and  involves  some  risks  to 
early  applicants.  If  the  final  rule  differs 
from  the  proposed  rule,  it  may  be 


necessary  for  initial  applicants  to  amend 
their  applications  to  come  into 
conformity  with  the  final  rule.  Since  few 
proposed  rules  become  final  without  any 
changes,  it  is  likely  that  such 
amendments  will  be  necessary.  In 
addition,  this  proposed  rule  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  clearance  under  the 
provisions  of  the  Federal  Report  Act 
Therefore,  revisions  or  additions  may 
occur  as  a  result  of  such  review  and 
necessary  changes  will  be  reflected  in 
the  final  rule. 

DOE  anticipates,  and  the  rule  so 
reflects,  that  the  final  rule  will  be 
effective  on  its  publication  rather  than 
30  days  thereafter  as  normally  required 
and  that  no  applications  received  after 
the  tenth  day  following  the  date  of  the 
publishing  of  the  final  rule  will  be 
considered  during  the  initial  competition 
cycle.  This  competitive  cycle  will  not 
end,  in  any  event,  before  October  1, 

1980.  Thereafter,  for  applications  under 
Subpart  A,  an  additional  competition 
cycle  shall  occur  beginning  on  the 
eleventh  day  following  final  publication 
and  ending  or.  December  31, 1980 
whereupon  competition  cycles  shall 
occur  for  all  types  of  applications  as 
described  in  f  799.3  of  the  proposed 
rule.  Although  evaluation  of  voluntary 
applications  will  begin  immediately 
upon  receipt,  final  selection  from  the 
applications  received  in  this  initial 
competitive  cycle  will  not  occur  until 
after  such  tenth  day^  Applications  for 
this  first  competition  cycle  should  be 
filed  at  the  locations  identified  in  the 
applicable  subparts  (B,  C,  or  D)  of  the 
proposed  rule. 

III.  Discussion  of  the  Proposed  Rule 

This  proposal,  which  sets  forth  the 
guidelines  and  procedures  to  be  used  for 
the  alcohol,  biomass  energy  and 
municipal  waste  energy  loan  guarantee 
programs,  consists  of  four  subparts. 
Subpart  A  contains  general  provisions 
relating  to  all  loan  guarantees  under  the 
Act;  Subparts  B,  C  and  D  contain  the 
specific  provisions  relating  to  the 
alcohol  fiiels,  biomass  energy  and 
municipal  waste  energy  loan  guarantee 
programs,  respectively.  Each  of  these 
subparts  is  discussed  below. 

A.  General  Provisions 

Subpart  A  of  the  proposed  rule 
contains  sixteen  sections  which  will  be 
applicable  to  all  DOE  loan  guarantees 
for  biomass  energy  projects.  Each 
section  of  the  subpart  is  discussed  in  the 
order  in  which  it  appears.  This 
discussion  also  identifies  those  sections 
upon  which  DOE  particularly  desires  the 
views  of  the  public. 
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Section  799.1  states  the  purpose  of  the 
regulation  and  further  provides  that  the 
authority  of  the  Secretary  to  issue  loan 
guarantees  under  the  rule  is  limited  to 
the  extent  provided  in  advance  in 
appropriation  acts. 

Section  799.2  sets  forth  the  definitions 
to  be  used  throughout  the  regulation. 
Many  of  these  definitions  come  directly 
from  the  Act  while  others  are  defined  in 
accordance  with  their  normal  meaning, 
with  specific  language,  where  required, 
to  make  them  applicable  to  loan 
guarantees  under  this  regulation.  A 
number  of  these  definitions  are 
discussed  below.  DOE  has  defined 
applicant  in  the  broadest  sense.  This 
would  allow  any  legal  form  of  business 
entity  and  any  State,  local,  or  special 
purpose  governmental  unit  to  be  eligible 
to  file  applications  for  loan  guarantees. 
Further,  in  accordance  with  the  Act, 
projects  which  receive  guarantees  under 
this  regulation  must  be  built  and 
operated  in  the  United  States.  DOE  has 
included  a  definition  of  "contracting 
officer”  to  make  it  clear  that  such 
official  is  the  only  DOE  representative 
legally  authorized  to  contractually 
obligate  the  Department  and  enter  into 
agreements  that  are  binding  upon  the 
Department.  Parties  dealing  with  the 
agency  regarding  activities  covered  by 
this  rule,  should  inquire  as  to  the 
representative’s  authority  as  a 
contracting  officer.  “Loan”  is  broadly 
defined  to  include  any  form  of 
appropriate  financial  obligation  to 
which  a  guarantee  could  be  attached 
under  the  proposed  regulation.  Finally,  it 
should  be  noted  that  the  definition  of 
“municipal  waste,”  in  accordance  with 
the  provisions  of  the  Act,  includes, 
among  other  things,  industrial  or 
commercial  waste,  but  excludes  any 
hazardous  waste.  However,  for 
environmental  reasons,  explained  in 
Part  IV  of  this  preamble,  DOE  is 
proposing  to  temporarily  not  accept 
applications  for  the  utilization  of 
industrial  waste,  except  for  limited 
categories  specified.  With  respect  to 
hazardous  waste,  DOE  is  proposing  a 
definition  of  “municipal  waste”  which 
excludes  any  hazardous  waste  listed  by 
the  Environmental  Protection  Agency  in 
40  CFR  Part  261  pursuant  to  the 
Resource  Conservation  and  Recovery 
Act  of  1976,  Pub.  L  94-580,  as  well  as 
any  other  waste  determined  by  the 
Secretary  to  be  hazardous  on  a  case  by 
case  basis.  The  proposed  rule 
specifically  makes  projects  found  by  the 
Secretary  to  involve  hazardous  waste 
ineligible  to  receive  a  loan  guarantee. 

Section  799.3,  which  is  entitled 
Solictitation,  Evaluation,  and  Approval 
of  Applications,  is  a  particularly 


important  section  of  the  regulation  for 
the  public  to  review  because  it  describes 
the  general  policies  and  procedures 
which  will  be  utilized  by  DOE  in 
receiving,  evaluating,  and  approving 
applications  which  become  eligible  for 
the  issuance  of  a  loan  guarantee.  DOE 
intends  the  process  specified  to  provide 
for  competition  between  guarantee 
applicants  within  a  technology  area  for 
the  amount  of  loan  guarantees  that  are 
available  in  each  competition  cycle. 

The  selection  of  applications  after  a 
competitive  evaluation  does  not, 
however,  necessarily  mean  those 
applications  selected  will  receive  loan 
guarantees.  The  Application  Approving 
Official  will  identify  the  conditions 
under  which  DOE  will  execute  a  loan 
guarantee  for  a  particular  application. 
Thereafter  negotiation  will  be 
undertaken  with  the  applicant  and  the 
applicant’s  lender  to  determine  if  the 
application  will  result  in  a  transaction 
which  meets  the  Department’s 
conditions  and  complies  with  the 
provisions  of  the  regulation.  While  the 
Department  is  optimistic  that  successful 
negotiations  will  occur  in  every  case,  it 
is  realistic  to  assume  that  some  selected 
applicants  may  ultimately  fail  to  receive 
executed  loan  guarantees.  The 
procedure  by  which  DOE  intends  to 
notify  the  public  of  the  availability  of 
loan  guarantees  is  through  the 
publishing  of  a  Solicitation 
Announcement  in  the  Federal  Register 
and  the  Commerce  Business  Daily. 
Parties  interested  in  submitting 
applications,  but  who  are  unable  to 
determine  if  in  fact  applications  are 
being  solicited,  should  make  inquiries 
through  one  of  the  offices  listed  for 
receipt  of  such  applications. 

Applications  should  be  submitted  to 
those  offices  specified  in  Subpart  B.  C, 
or  D,  as  appropriate. 

Section  799.4  sets  forth  the  detailed 
information  which  must  be  included  in 
an  application.  The  requirements 
contained  in  this  section  are  designed  to 
ensure  that  applications  provide  the 
information  necessary  for  accurately 
evaluating  and  ranking  applicants  and 
their  projects.  Among  other  things,  the 
proposed  rule  requires  that  applicants 
supply  detailed  technical,  financial, 
environmental,  legal,  and  marketing 
information  concerning  the  project  for 
which  a  loan  guarantee  is  sought.  It  is 
the  applicant’s  responsibility  to  organize 
the  application  in  accordance  with  the 
evaluation  consideration  areas 
described  in  §  799.3(e)  of  the  proposed 
rule.  The  application  should  contain 
sufficient  information  to  allow  the  DOE 
evaluation  panel  to  make 
recommendations  to  the  Application 


Approving  Official  concerning  the 
ability  of  the  applicant  to  comply  with 
the  requirements  described  in  §  799.6  of 
the  proposed  rule  and  to  apply  the 
policy  considerations  described  in 
S  799.5. 

Applications  timely  received  by  the 
Department  of  Energy,  will  be 
comparatively  evaluated  with  other 
applications  received  during  the  same 
competition  cycle.  The  panel  evaluating 
the  applications  will  rank  the 
applications  and  make 
recommendations  to  the  Application 
Approving  Official  concerning  the 
selection  of  applications  for  possible 
award.  The  Application  Approving 
Official  may  direct  the  panel  to 
undertake  competitive  negotiations  with 
one  or  more  of  the  applicants  prior  to 
making  a  selection  when  the 
Application  Approving  Official 
determines  competitive  negotiations  to 
be  necessary.  These  negotiations  will 
further  identify  for  the  Application 
Approving  Official  those  projects  most 
capable  of  achieving  the  objectives 
specified  by  the  Secretary.  The 
Application  Approving  Official  shall 
then  designate  those  applicants  to  which 
conditional  commitments  should  be 
issued.  The  purpose  of  the  conditional 
commitment  is  to  identify  those  terms 
and  conditions  upon  which  the 
Department  of  Energy  will  issue  a 
guarantee  to  the  applicant.  Officials  of 
the  Department  of  Energy  will  then 
undertake  negotiations  in  an  effort  to 
satisfy  the  conditions  of  the  conditional 
commitment  and  bring  the  transaction  to 
a  closing.  Interested  parties  are 
specifically  requested  to  provide 
comments  to  the  Department  regarding 
the  procedures  for  the  evaluation  and 
selection  of  competing  proposals. 

Section  799.5  contains  the  general 
policy  considerations  which  the 
Department  will  use  as  part  of  the 
evaluation  process.  These  policy 
considerations  include  the  extent  to 
which  the  guarantee  is  needed,  the 
amount  of  borrower  equity  in  the 
project,  the  degree  of  risk  of  the  lender, 
the  availability  of  feedbacks,  the  length 
of  time  to  which  the  Government  is 
exposed  to  risk  in  the  project,  the 
percentage  of  the  guarantee,  and  factors 
associated  with  competition  in  the 
energy  industry.  Public  comments  are 
invited  on  the  proposed  policy  factors  to 
be  applied  by  the  Department  as  part  of 
the  application  evaluation  process. 
Particular  comments  are  requested  on 
subsection  (b)  of  §  799.5  which  provides 
that  the  amount  of  the  guarantee  shall 
not  in  any  event  exceed  90%  of  the 
principal  and  accured  interest  of  the 
loan.  The  Department  of  Energy  has 
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decided  to  limit  guarantees  to  partial 
guarantee  of  not  more  than  90%  in  order 
to  ensure  compliance  with  the 
provisions  of  the  Act  which  require  that 
the  lender  bear  an  appropriate  degree  of 
risk  in  the  financing  of  the  biomass 
energy  project.  The  Department  would 
be  particularly  interested  in  receiving 
comments  from  lenders  concerning  their 
willingness  to  participate  in  the  program 
under  a  maximum  90%  guarantee  and 
other  ways  which  could  be  utilized  by 
the  Department  to  ensure  that  the  lender 
bear  an  appropriate  degree  of  risk  in  the 
project. 

Section  799.6  specifies  required 
determinations  for  the  issuance  of  a 
guarantee  and  $  799.7  specifies  terms 
and  conditions  that  will  be  contained  in 
the  guarantee  agreement.  Comments  are 
desired  from  potential  borrowers  and 
lenders  concerning  these  requirements 
and  terms  and  conditions  and  whether 
or  not  they  pose  potential  problems  to 
borrowers  or  lenders  who  might  wish  to 
participate  in  the  program.  Comments 
are  particularly  desired  on  §  799.6(c) 
which  provides  that  guaranteed  loans  be 
secured  by  a  first  lien  on  assets  of  the 
project  but  in  some  instances  may  find 
other  lien  positions  acceptable. 
Comments  are  also  invited  on 
S  799.7(a)(2)  and  (3)  which  pertain  to 
patents  and  other  technology  utilized  or 
developed  in  the  course  of  a  project  to 
which  a  guarantee  is  issued. 

Section  799.9  deals  with  those 
circumstances  under  which  the 
Secretary  may  limit  the  guarantee  to  the 
amount  of  funds  that  have  then  been 
disbursed  under  a  guaranteed  loan. 
Subsection  (b)(3)  provides  that  one  of 
the  reasons  for  such  limitation  of  the 
guarantee  would  be  if  the  Secretary 
determines  that  the  economic  or 
environmental  acceptibility  of  the 
project  is  no  longer  achievable.  This  is 
an  important  consideration  which 
should  be  fully  understood  by 
prospective  borrowers  and  lenders.  In 
no  event  would  be  Secretary  be  able  to 
terminate  the  protection  of  the 
guarantee  to  that  portion  of  the  loan  that 
had  already  been  disbursed,  in 
accordance  with  the  terms  and 
conditions  of  the  guarantee  and  lending 
agreements,  assuming  no  other 
violations  of  the  guarantee  had 
occurred. 

Section  799.10  attempts  to  illustrate 
eligible  and  ineligible  project  costs. 
Comments  are  requested  from 
prospective  applicants  concerning  the 
list  of  eligible  and  ineligible  project 
costs  and  whether  any  such  includable 
or  excludable  costs  pose  significant 
problems  for  the  project  which  is 
contemplated. 


Section  799.13  establishes  servicing 
requirements  by  the  lender  in  the 
servicing  of  loans  which  are  guaranteed 
under  this  proposed  rule.  Prospective 
lenders  should  review  such 
requirements  and  comment  upon  their 
ability  or  inability  to  comply  with  this 
section. 

Section  799.15  establishes  default 
circumstances  which  will  result  in  a 
payment  on  a  guarantee  by  the 
Secretary,  and  defines  the  rights  of  the 
lender  to  accelerate  the  debt  and  make 
demand  with  or  without  the  consent  of 
the  Secretary.  Basically  this  section 
provides  that  the  lender  may  accelerate 
the  debt  without  the  consent  of  the 
Secretary  only  when  the  borrower  is  in 
default  as  a  result  of  the  failure  to  pay 
principal  or  interest  on  the  debt  in 
accordance  with  the  terms  and 
conditions  of  the  debt  instrument.  Other 
occasions  of  default  will  require  the 
Secretary's  consent  before  the  lender 
can  accelerate  and  make  demand  for 
payment  pursuant  to  the  guarantee.  In 
all  cases  the  lender  will  be  required  to 
give  written  notice  to  the  Secretary  prior 
to  taking  any  adverse  action  against  the 
borrower.  Also  included  in  this  section 
of  the  proposed  rule  are  provisons  for 
liquidation  of  collateral.  Because  partial 
guarantees  are  involved  in  transactions 
made  under  this  rule,  the  Department 
envisions  that  joint  plans  of  liquidation 
will  be  involved  in  most  loan  default 
situations.  Lenders  are  particularly 
requested  to  comment  upon  the 
provisions  of  this  section. 

Finally,  §  799.16  provides  procedures 
by  which  disputes  arising  out  of  a 
guarantee  agreement  or  other 
contractual  relationships  made  under 
the  proposed  rule  may  be  decided  by  the 
Financial  Assistance  Appeal  Board  of 
the  Department  The  purpose  of  this 
provision  is  to  provide  a  method  of 
resolving  disputes  which  may  make 
recourse  to  the  courts  unnecessary.  The 
provisions  do  not,  however,  prevent  any 
party  from  pursuing  his  or  her  legal 
rights  in  an  appropriate  court  of  law 
should  such  action  become  necessary. 

B.  Alcohol  Fuels  Loan  Guarantee 
Program 

Subpart  B  sets  forth  the  policies  and 
procedures  which  apply  to  alcohol  fuels 
projects  in  addition  to  those  applicable 
under  Subpart  A  to  any  loan  guarantee 
under  the  Act.  The  purpose  of  Subpart  B 
is  set  forth  in  §  799.20.  Section  799.22 
gives  the  addresses  where  applications 
may  be  filed.  Section  799.23  establishes 
the  additional  eligibility  requirements 
for  projects  as  specified  in  Section  212 
of  the  Act,  and  as  discussed  in  the 
Background  section  of  the  preamble. 
Section  799.24,  also  implementing 


requirements  of  the  Act,  sets  forth 
additional  required  findings  and 
determinations  which  the  Application 
Approving  Official  must  make,  and  the 
need  to  consult,  and,  where  applicable, 
obtain  the  concurrence  of  the  Secretary 
of  Agriculture.  Finally,  S  799.25  sets 
forth  the  requirements  of  the  Act  that 
certain  projects  be  given  priority. 

C.  Biomass  Energy  Loan  Guarantee 
Program 

In  a  similar  manner.  Subpart  B  sets 
forth  the  policies  and  procedures  which 
apply  to  biomass  energy  projects  not 
covered  under  Subpart  B  or  Subpart  D. 
The  sections  of  this  subpart  include 
those  type  of  provisions  as  mentioned  in 
the  discussion  of  Subpart  B.  These 
policies  and  procedures  are  in  addition 
to  those  applicable  under  Subpart  A  to 
any  loan  guarantee  under  the  Act 

D.  Municipal  Waste  Energy  Loan 
Guarantee  Program 

Similarity,  the  provisions  of  Subpart  D 
deal  with  eligibility  requirements, 
additional  application  requirements, 
policy  considerations,  additional 
required  findings  and  determinations, 
priorities,  tax  treatment  of  obligations, 
and  interagency  coordination  with  EPA. 
These  provisions  are  unique  to 
municipal  waste  energy  projects.  Most 
of  these  provisions  are  based  on  the 
language  of  the  Act  or  the  related 
conference  report 

IV.  Compliance  with  the  National 
Environmental  Policy  Act  (NEPA) 

Although  the  Secretary  is  obligated 
under  section  212  of  the  Act  to 
promulgate  program  guidelines  within  90 
days,  DOE  is  endeavoring  to  comply 
with  the  NEPA  to  the  fullest  extent 
possible  prior  to  promulgation  of  these 
guidelines.  In  this  connection,  DOE  has 
completed  or  will  expeditiously 
complete,  programmatic  NEPA  reviews 
of  the  three  separate  components  of  the 
program  covered  by  the  Act. 

A.  DOE  published  a  notice  of 
availability  of  an  environmental 
assessment  (EA)  (DOE/EA-0095)  and 
negative  declaration  in  the  Federal 
Register  on  July  18. 1979  (44  FR  42110) 
stating  that  the  Department's  overall 
urban  waste  program  (covering 
municipal  waste  other  than  industrial 
waste)  would  not  constitute  a  “major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment” 
within  the  meaning  of  NEPA  42  U.S.C. 
4321  et  seq.  DOE  has  reviewed  this  EA 
and  negative  declaration  and  has 
concluded  that  the  analysis  in  the  EA 
and  the  negative  declaration  (i.e.,  the 
finding  of  no  significant  impact)  are 
applicable  to  this  rulemaking. 
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Industrial  waste,  which  is  included  in 
the  Act’s  definition  of  municipal  waste, 
is  not  covered  by  the  urban  waste  EA. 
Therefore,  DOE  is  preparing  a  separate 
industrial  waste  EA  which  may  support: 
(1)  A  finding  of  no  significant  impact  as 
to  certain  industrial  waste  processes; 
and  (2)  a  determination  that,  as  to  other 
industrial  waste  processes, 
environmental  impacts  could  be 
significant.  Consequently,  in  the  near 
term  loan  guarantees  would  be  available 
only  for  those  technologies  with  impacts 
that  are  environmentally  not  significant 
under  NEPA,  as  determined  by  the  final 
EA  and  a  finding  of  no  significant 
impact.  (These  technologies  are 
expected  to  include  those  using  waste 
wood,  waste  paper,  and  food  process 
waste  which  do  not  const' e 
agricultural  or  forest  wastes.)  See 
proposed  $  799.43(b).  Following 
completion  of  a  programmatic 
environmental  impact  statement  (EIS) 
concerning  industrial  waste,  DOE  may 
amend  the  rule  to  permit  issuance  of 
loan  guarantees  for  additional 
technologies  covered  in  the  EIS.  Should 
the  EA  not  support  a  finding  of  no 
significant  impact  for  certain  industrial 
waste  processes,  proposed  S  799.43(b) 
would  be  appropriately  amended  and  all 
loan  guarantees  for  industrial  waste 
processes  would  be  deferred  until  EIS 
completion. 

B.  DOE  issued  a  notice  of  availability 
of  an  EA  (DOE/EA-0107)  and  a  finding 
of  no  significant  impact  on  June  27, 1980, 
which  reflected  DOE’s  determination 
that  the  impacts  of  increasing 
production  of  alcohol  by  30,000  barrels/ 
day  would  not  constitute  a  "major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment.” 

DOE  has  reviewed  the  EA  and  believes 
that  the  analysis  in  the  EA  will  be 
generally  applicable  to  the  first  phase  of 
the  alcohol  program  under  this  Act.  In 
any  event,  DOE  is  presently  preparing  a 
programmatic  EA  on  biomass  energy 
including  alcohol  fuels.  This  EA  is 
expected  to  support  both  DOE’s 
preparation  of  the  plan  required  by 
Section  211(a)  and  awards  made  in  the 
second  (and  subsequent)  competitive 
cycles  should  the  EA  not  support  a 
finding  of  no  significant  impact,  then  a 
programmatic  EIS  will  be  prepared. 
Furthermore,  DOE  will  undertake  the 
preparation  of  an  EIS  to  support 
preparation  of  the  plan  required  by 
Section  211(b). 

In  addition  to  the  environmental 
analyses  referred  to  above,  DOE  will 
evaluate  (and  point  score)  the 
environmental  aspects  of  each  proposal 
as  set  forth  in  the  application’s 
environmental  report.  Further,  DOE  will 


complete  prior  to  issuing  any  loan 
guarantee,  any  appropriate  NEPA  site- 
specific  analysis  that  may  be  required. 

IV.  Review  Under  Executive  Order 
12044  and  OMB  Circular  A-116 

Today’s  proposal  was  reviewed  under 
Executive  Order  12044,  (43  FR 12661, 
March  23, 1978)  implementing  DOE 
directives  thereunder  and  OMB  Circular 
A-116.  DOE  has  determined  that  it  will 
be  "significant”  because  of  its 
widespread  impact.  However,  DOE  has 
concluded  that  it  will  not  be  "major” 
because  it  will  not  have  the  kind  or 
degree  of  effect  which,  under  Executive 
Order  12044,  necessitates  a  regulatory 
analysis.  For  the  same  reason,  an  urban 
and  community  impact  analysis  under 
OMB  Circular  A-116  is  not  required. 

V.  Period  for  Public  Comment 

Taking  into  account  the  90  day 
statutory  deadline  for  promulgating  this 
as  a  final  regulation,  DOE  has 
determined  that  it  would  be 
inappropriate  to  delay  final  issuance  of 
this  rulemaking  any  longer  than  is 
absolutely  required  to  allow  a  minimally 
adequate  period  for  public  comment 
Accordingly,  a  30-day  comment  period 
rather  than  a  60-day  period  is  being 
provided  for  public  review  and  comment 
on  this  proposed  rulemaking. 

In  light  of  these  considerations,  DOE 
believes  that  good  cause  exists  to  make 
the  final  rule  effective  on  the  date  it  is 
published.  Comments  of  the  public  are 
solicited  on  this  course  of  action. 

VI.  Comment  and  Hearings  Procedures 

A.  Written  Comments 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  data,  views  or  arguments 
with  respect  to  today’s  proposed  rule, 
comments  should  be  submitted  by 
September  12, 1980,  to  the  address 
indicated  in  the  beginning  of  this 
preamble.  Comments  should  be 
identified  on  the  outside  of  the  envelope 
and  on  documents  submitted  to  DOE 
with  the  designation  "ESA  loan 
guarantees.”  Ten  copies  should  be 
submitted.  All  comments  received  will 
be  available  for  public  inspection  in  the 
DOE  Reading  Room,  Room  5B-180, 
Forrestal  Building,  1000  Independence 
Avenue,  SW,  between  8:00  a.m.  and  4:00 
p.m.,  Monday  through  Friday. 

Pursuant  to  the  provisions  of  10  CFR 
1004.11,  any  person  submitting 
information  which  he  or  she  believes  to 
be  confidential  and  exempt  by  law  from 
public  disclosure  should  submit  one 
complete  copy,  and  fifteen  copies  from 
which  information  claimed  to  be 
confidential  has  been  deleted.  In 


accordance  with  the  procedures 
established  in  10  CFR  1004.11,  DOE  shall 
make  its  own  determination  with  regard 
to  any  claim  that  information  submitted 
be  exempt  from  public  disclosure. 

B.  Hearing  Procedures 

The  time  and  place  of  the  public 
hearings  are  indicated  in  the  dates  and 
addresses  section  of  this  preamble.  DOE 
invites  any  person  who  has  an  interest 
in  this  proposed  regulation,  or  who  is 
representative  of  a  group  or  class  of 
persons  that  has  such  interest,  to  make  a 
written  request  for  an  opportunity  to 
make  an  oral  presentation.  Such  a 
request  should  be  directed  to  the 
addresses  indicated  in  the  addresses 
section  of  this  preamble,  must  be 
received  before  4:30  p.m.,  August  29, 

1980  and  may  be  hand-delivered  to  such 
address,  between  the  hours  of  9:00  a.m. 
and  4:30  p.m. 

The  person  making  the  request  should 
briefly  describe  the  interest  concerned; 
if  appropriate,  state  why  she  or  he  is  a 
proper  representative  of  a  group  or  class 
of  persons  that  has  such  an  interest;  and 
give  a  concise  summary  of  the  proposed 
oral  presentation  and  a  telephone 
number  where  she  or  he  may  be 
contacted  during  the  day. 

DOE  will  notify  each  person  selected 
to  appear  at  the  hearings  on  or  before 
September  3, 1980.  Each  person  selected 
to  be  heard  should  bring  50  copies  of  his 
or  her  statement  to  the  hearing  location. 

C.  Conduct  of  Hearings 

DOE  reserves  the  right  to  select  the 
persons  to  be  heard  at  the  hearings,  to 
schedule  their  respective  presentations, 
and  to  establish  the  procedures 
governing  the  conduct  of  the  hearings. 
The  length  of  each  presentation  may  be 
limited,  based  on  the  number  of  persons 
requesting  to  be  heard. 

A  DOE  official  will  be  designated  to 
preside  at  the  hearings.  This  will  not  be 
a  judicial  or  evidentiary-type  hearing. 
Questions  may  be  asked  only  by  those 
conducting  the  hearing,  and  there  will 
be  no  cross-examination.  At  the 
conclusion  of  all  initial  oral  statements, 
each  person  who  has  made  an  oral 
statement  will,  if  time  permits,  be  given 
the  opportunity  to  make  a  rebuttal 
statement.  The  rebuttal  statements  will 
be  given  in  the  order  in  which  the  initial 
statements  were  made  and  will  be 
subject  to  time  limitations. 

Any  person  who  wishes  to  have  a 
question  asked  at  the  hearing  may 
submit  the  question,  in  writing,  to  the 
presiding  officer.  The  presiding  officer 
will  determine  whether  the  question  is 
relevant,  and  whether  the  time 
limitations  permit  it  to  be  asked. 
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Any  further  procedural  rules  needed 
for  the  proper  conduct  of  the  hearings 
will  be  announced  by  the  presiding 
officer. 

A  transcript  of  the  hearings  will  be 
made,  and  the  entire  record  of  the 
hearings,  including  the  transcripts,  will 
be  retained  by  DOE  and  made  available 
for  inspection  at  the  DOE  Freedom  of 
Information  Reading  Room,  Room  SB- 
180,  Forrestal  Building,  1000 
Independence  Avenue,  SW., 

Washington,  D.C.  20585,  between  the 
hours  of  8:00  a.m.  and  4:00  pm.,  Monday 
through  Friday.  Any  person  may 
purchase  a  copy  of  the  transcript  from 
the  reporter. 

In  consideration  of  the  foregoing,  DOE 
hereby  proposes  to  amend  Chapter  II  of 
Title  10,  Code  of  Federal  Regulations,  by 
establishing  Part  799  as  set  forth  below. 

Issued  in  Washington,  D.C.,  August  8, 1980. 
John  A.  Hewitt,  Jr., 

Acting  Secretary  of  Energy. 

PART  799— LOAN  GUARANTEES  FOR 
ALCOHOL  FUELS,  BIOMASS  ENERGY 
AND  MUNICIPAL  WASTE  ENERGY 
PROJECTS 

Subpart  A — General  Provisions 
Sec. 

799.1  Purpose. 

799.2  Definitions. 

799.3  Solicitation,  evaluation,  and  approval 
of  applications. 

799.4  Applications. 

799.5  Policy  considerations. 

799.8  Required  finding  and  determination. 

799.7  Guarantee  Agreement  terms  and 
conditions. 

799.8  Loan  Agreement  requirements  and 
conditions. 

799.9  Withdrawal  or  limitation  of  guarantee. 

799.10  Project  costs. 

799.11  Cost  overruns. 

799.12  Principal  and  interest  assistance. 

799.13  Lender  servicing  requirements. 

799.14  Project  monitoring. 

799.15  Default,  demand,  payment,  and 
collateral  liquidation. 

799.16  Appeals. 

799.17  Deviations  and  contract 
-  modifications. 

Subpart  B — Alcohol  Fuel  Projects 

799.20  Purpose. 

799.21  Program  management  and 
administration. 

799.22  Receipt  of  applications. 

799.23  Eligible  projects. 

799.24  Additional  required  findings  and 
determinations. 

799.25  Priorities. 
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799.40  Purpose. 

799.41  Program  management  and 
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799.48  Tax  treatment. 
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Act  (Pub.  L.  96-294),  94  Stat.  683,  42  U.S.C. 
8801  et  seq.  and  the  Department  of  Energy 
Organization  Act  (Pub.  L.  95-91),  sec.  644,  et 
seq.  91  Stat.  599  (42  U.S.C.  7254). 

Subpart  A— General  Provisions 
§  799.1  Purpose. 

The  purpose  of  this  regulation  is  to  set 
forth  policies  and  procedures  utilized  by 
the  Secretary  to  receive,  evaluate,  and 
approve  applications  seeking  federal 
loan  guarantees  for  the  Financing  of 
biomass  energy  projects  (which  include 
alcohol  fuels,  biomass,  and  municipal 
waste  energy  projects).  This  regulation 
also  identifies  those  requirements  and 
conditions  which  will  be  imposed  by  the 
Secretary  under  loan  guarantees  issued 
for  the  purpose  of  providing  fmancial 
assistance  for  the  construction  of 
biomass  energy  projects.  The  authority 
of  the  Secretary  to  issue  loan  guarantees 
under  this  regulation  shall  be  limited  to 
the  extent  provided  in  advance  in 
appropriation  acts. 

§799.2  Definitions. 

For  the  purposes  of  this  regulation: 
“Act”  means  the  Biomass  Energy  and 
Alcohol  Fuels  Act  of  1980,  Pub.  L.  96-294 
(Title  II). 

“Alcohol”  means  alcohol  (including 
methanol  and  ethanol)  which  is 
produced  from  biomass  and  which  is 
suitable  for  use  by  itself  or  in 
combination  with  other  substances  as  a 
fuel  or  as  a  substitute  for  petroleum  or 
petrochemical  feedstocks. 

“Applicant"  means  any  individual, 
company,  cooperative,  partnership, 
corporation,  association,  consortium, 
unincorporated  organization,  trust, 
estate,  or  any  entity  organized  for  a 
common  business  purpose,  any  state  or 
local  government  (including  any  special 
purpose  district  or  similar  governmental 
unit)  or  any  agency  or  instrumentality 
thereof,  or  any  Indian  tribe  or  tribal 
organization  which  has  the  authority  to 
enter  into  and  is  seeking  a  loan 
guarantee  under  this  regulation. 

“Application  Approving  Official" 
means  the  Secretary  or  person 
designated  by  the  Secretary  who  is 


authorized  to  approve  an  application  for 
a  loan  guarantee  under  this  regulation 
and  to  authorize  the  negotiation  and 
award  of  commitments  to  guarantee, 
guarantee  agreements  and  other 
contractual  documents.  In  the  case  of 
loan  guarantees  issued  under  Subpart  B 
of  this  part,  the  Secretary  has 
designated  the  Director  of  the  Office  of 
Alcohol  Fuels  as  the  Application 
Approving  Official. 

“Application  Evaluation  Panel”  (also 
referred  to  as  “the  Panel”)  means  a  team 
of  Federal  employees  appointed  by  an 
Application  Approving  Official  to 
evaluate  loan  guarantee  applications 
and  make  approval  or  disapproval 
recommendations  regarding  such 
applications. 

“Biomass”  means  any  organic  matter 
which  is  available  on  a  renewable  basis, 
including  agricultural  crops  and 
agricultural  waste  and  residues,  wood 
and  wood  waste  residues,  animal  waste, 
municipal  waste,  and  aquatic  plants. 

“Biomass  energy”  means  biomass 
fuel;  or  energy  or  steam  derived  from  the 
direct  combustion  of  biomass  for  the 
generation  of  electricity,  mechanical 
power,  or  industrial  process  heat. 

“Biomass  fuel”  means  any  gaseous, 
liquid,  or  solid  fuel  produced  by 
conversion  of  biomass. 

“Biomass  energy  project”  means  any 
facility  (or  portion  of  a  facility)  located 
in  the  United  States  which  is  primarily 
for  the  production  of  biomass  fuel  (and 
by-products);  or  the  combustion  of 
biomass  for  the  purpose  of  generating 
industrial  process  heat  mechanical 
power,  or  electricity  (including 
congeneration). 

“Borrower”  means  any  applicant  who 
enters  into  a  loan  all  or  any  portion  of 
which  is  guaranteed  under  this 
regulation. 

“Btu”  means  British  thermal  unit 

“Cogeneration"  means  the  combined 
generation  by  any  facility  of  electrical  or^, 
mechanical  power,  and  steam  or  forms 
of  useful  energy  (such  as  heat)  which 
are  used  for  industrial,  commerical, 
heating  or  cooling  purposes. 

“Competiton  cycle”  means  the  period 
of  time  in  which  applications  will  be 
received  for  evaluation.  The  initial 
competition  cycle  will  expire  on  the 
fifteenth  day  following  the  effective  date 
of  this  regulation.  An  additional 
competition  cycle  may  occur 
immediately  thereafter  and  end  on 
December  31, 1980.  Then,  beginning  with 
1981,  the  competition  cycle  for 
applications  submitted  under  Subparts  B 
and  C  will  begin  with  the  First  day  of 
each  calendar  quarter  (e.g.  January  1, 

April  1,  July  1  and  October  1)  and  expire 
on  the  last  day  of  each  calendar  quarter 
(e.g.  March  31,  June  30,  September  30 
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and  December  31)  unless  otherwise 
modified  as  provided  in  $  799.3.  For 
applications  submitted  under  Subpart  D, 
beginning  in  1981,  the  competition  cycle 
will  begin  on  January  1  and  July  1,  and 
end  on  June  30  and  December  31 
respectively,  unless  otherwise  modified 
as  provided  in  §  799.3. 

“Construction"  means  the 
construction  or  acquisition  of  any 
biomass  energy  project;  for  the 
conversion  of  any  facility  to  a  biomass 
energy  project;  or  the  expansion  or 
improvement  of  any  biomass  energy 
project  which  increases  the  capacity  or 
efficiency  of  that  facility  to  produce 
biomass  energy.  Such  term  includes  the 
acquisition  of  equipment  and  machinery 
for  use  in  or  at  the  site  of  a  biomass 
energy  project  and  the  acquisition  of 
land  and  improvements  thereon  for  the 
construction,  expansion,  or 
improvement  of  such  a  project,  or  the 
conversion  of  a  facility  to  such  a  project 
including  the  capital  costs  necessary  to 
meet  environmental  standards.  Such 
term  does  not  include  the  acquisition  of 
any  facility  which  was  operated  as  a 
biomass  energy  project  before  the 
acquisition. 

"Cooperative”  means  any  agricultural 
association  as  that  term  is  defined  in 
section  15(a)  of  the  Act  of  June  15, 1929, 
as  amended  (46  Stat.  18;  12  U.S.C.  1141j), 
commonly  known  as  the  Agricultural 
Marketing  Act. 

“Contracting  Officer”  means  the 
Department  of  Energy  official  warranted 
and  authorized  to  contractually  obligate 
the  Department  of  Energy  and  execute 
written  agreements  that  are  binding  on 
the  Department. 

“Cost  overrun"  means  any  cost  that 
exceeds  the  estimated  total  cost  of  the 
project  as  established  by  the  Secretary 
prior  to  or  at  the  time  of  the  execution  of 
a  loan  guarantee  agreement. 

“Default”  means  the  actual  failure  by 
the  borrower  to  make  payment  of 
principal  or  interest  in  accordance  with 
the  terms  and  conditions  of  a  loan 
guaranteed  under  this  regulation,  or  the 
failure  of  the  borrower  to  meet  other 
requirements  specified  as  a  default 
condition  in  the  guarantee  agreement. 

“Disadvantaged  business  concern" 
means  a  concern  which  is  at  least  51 
percent  owned  by  one  or  more  socially 
and  economically  disadvantaged 
individuals  (as  defined  in  Pub.  L  95- 
507). 

"Federal  Agency”  means  any 
Executive  agency,  as  defined  in  Section 
105  of  Title  5,  United  States  Code. 

“Guarantee  Agreement”  means  the 
same  as  that  definition  contained  herein 
for  “Loan  Guarantee”. 

"Holder”  means  a  person  or  entity 
holding  in  due  course  all  or  part  of  the 
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rights,  title  and  interest  in  the 
guaranteed  portion  of  the  loan. 

“Indian  tribe”  means  any  Indian  tribe, 
band,  nation,  or  other  organized  group 
or  community,  including  any  Alaskan 
native  village  or  regional  or  village 
corporation  as  defined  in  or  established 
pursuant  to  the  Alaskan  Native  Claims 
Settlement  Act,  which  is  recognized  as 
eligible  for  the  special  programs  and 
services  provided  by  the  United  States 
to  Indians  because  of  their  status  as 
Indians. 

“Lender”  means  any  entity  which 
makes  a  loan  that  is  guaranteed  under 
this  regulation.  Examples  of  lenders 
include,  but  are  not  limited  to, 
commercial  banks,  savings  and  loan 
institutions,  insurance  companies, 
factoring  companies,  investment 
banking  organizations,  institutional 
investors,  venture  capital  investment 
companies,  trust  companies,  trusts,  or 
other  entities  designated  as  trustees  or 
agents  acting  on  behalf  of  bond  holders 
or  other  lenders:  Provided,  That  the  terra 
lender  does  not  include  the  Federal 
Financing  Bank,  or  any  other  Federal 
agency. 

“Loan”  means  any  written  financial 
obligation,  including,  but  not  limited  to, 
bonds,  debentures,  notes,  or  other 
instruments,  under  which  the  payment 
of  money  is  guaranteed  in  accordance 
with  the  provisions  of  this  regulation. 

“Loan  guarantee”  or  "Guarantee 
agreement”  means  a  written  agreement 
issued  by  the  Department  of  Energy  that 
guarantees,  in  accordance  with  the 
terms  and  conditions  contained  therein, 
the  payment  of  sums  of  money  owing  by 
a  borrower  to  a  lender. 

“Motor  fuel”  means  gasoline, 
kerosene,  and  middle  distillates 
(including  diesel  fuel). 

“Municipal  waste”  means  any  organic 
matter,  including  sewage,  sewage 
sludge,  and  industrial  or  commercial 
waste,  and  mixtures  of  such  matter  and 
inorganic  refuse  from  any  publicly  or 
privately  operated  municipal  waste 
collection  or  similar  disposal  system,  or 
from  similar  waste  flows  (other  than 
such  flows  which  constitute  agricultural 
waste  or  residues,  or  wood  waste  or 
residues  from  wood  harvesting  activities 
or  production  of  forest  products).  Such 
term  does  not  include  any  hazardous 
waste  specifically  listed  in  40  CFR  Part 
261  or  which  when  utilized  in  any 
biomass  energy  project  would,  in  the 
opinion  of  the  Secretary,  endanger  the 
public  health  or  negatively  impact  the 
environment  in  a  significant  way. 

“Municipal  waste  energy  project” 
means  any  facility  (or  portion  of  a 
facility)  located  in  die  United  States 
primarily  for — 
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(a)  The  production  of  biomass  fuel  (and 
byproducts)  from  municipal  waste;  or 

(b)  lie  combustion  of  municipal  waste 
for  the  purpose  of  generating  steam  or 
forms  of  useful  energy,  including 
industrial  process  heat,  mechanical 
power,  or  electricity  (including 
cogeneration). 

Such  term  includes  any  necessary 
transportation,  preparation,  and 
disposal  equipment  and  machinery  for 
use  in  or  at  the  site  of  the  facility 
involved. 

“Primary  fuel”  means  the  predominate 
fuel  used  by  the  biomass  energy  project 
and  does  not  include  incidental  use  of 
petroleum  and  natural  gas. 

“Project  cost”  means  any  cost  that  is 
described  in  §  799.10  of  this  regulation. 

“Secretary”  means  the  Secretary  of 
Energy  or  his  designee,  by  delegation  or 
otherwise. 

A  "small  business”  is  a  concern 
which,  including  its  affiliates,  is 
independently  owned  and  operated  and 
not  dominant  in  its  field  of  operation, 
has  a  net  worth  less  than  $6  million  or 
has  an  average  net  income  (after 
Federal  income  taxes)  for  the  preceding 
two  years  of  less  than  $2  million  or  has 
1000  employees  or  less. 

“State”  means  any  of  the  50  states,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands  of  the  United  States, 
Guam,  American  Samoa,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  and  the  Trust  Territory  of  the 
Pacific  Islands. 

§  799.3  Solicitation,  evaluation,  and 
approval  of  applications. 

(a)  Competition.  It  is  Department  of 
Energy  policy  to  solicit  and  evaluate 
applications  on  a  competitive  basis  as 
provided  herein.  Each  application 
received  in  accordance  with  the 
provisions  of  this  regulation  will  be 
considered  within  the  competition  cycle 
in  which  it  is  received. 

(b)  Application  Process.  The 
Application  Process  will  consist  of  the 
following: 

(1)  The  continuing  solicitation  of 
applications  during  the  competition 
cycle  or  otherwise  as  provided  in 
paragraph  (c)  of  this  section; 

(2)  Submission  of  an  application 
which  complies  with  §  799.4  of  this 
regulation; 

(3)  Preliminary  review  and  screening 
of  applications; 

(4)  Comparative  evaluation; 

(5)  Selection  of  applications,  to  the 
extent  that  appropriations  are  available, 
by  the  Application  Approving  Official 
for  commitment  to  guarantee,  subject  to 
appropriate  conditions  as  determined  by 
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the  Application  Approving  Official  in 
his  or  her  sole  discretion; 

(6)  Issuance  of  such  conditional 
commitment; 

(7)  Negotiation;  and 

(8)  Execution  of  a  loan  guarantee  upon 
satisfaction  of  conditions  in  such 
conditional  commitment. 

(c)  Solicitation  announcement.  (1)  The 
Secretary  will,  after  the  beginning  of 
each  competition  cycle,  issue  a 
Solicitation  Announcement,  which  shall 
at  a  minimum  be  published  in  the 
Federal  Register  and  the  Commerce 
Business  Daily.  A  Solicitation 
Announcement  will  indicate  some  or  all 
of  the  following: 

(1)  The  place  and  time  for  application 
submission; 

(ii)  The  programmatic  or  technological 
areas  that  will  be  emphasized  in  the 
next  competition  cycle; 

(iii)  Identification  of  the  issuing  office; 

(iv)  Identification  of  statutory 
authority  and  relevant  regulations; 

(v)  Any  special  requirements  not 
contained  in  the  regulation; 

(vi)  Application  receipt  deadline  and 
location  to  which  application  must  be 
delivered  if  different  from  that  specified 
in  the  regulation; 

(vii)  The  extent  to  which 
appropriations  are  currently  available 
for  loan  guarantees;  and 

(viii)  Date  of  presubmission 
conference,  if  any,  open  to  all  interested 
parties. 

(2)  Presubmission  discussion  between 
prospective  applicants  and  DOE 
personnel  (other  than  the  Contracting 
Officer  or  designee)  regarding  the 
competition  is  prohibited  outside  the 
presubmission  conference. 

(d)  Receipt  and  handling  of 
applications.  (1)  Applications  for  loan 
guarantees  may  be  filed  at  the 
addresses  specified  in  the  applicable 
subparts  of  this  regulation  in  accordance 
with  the  type  of  project  to  be 
undertaken. 

(2)  An  application  received  after  4:30 
p.m.  at  the  location  of  filing  on  the  last 
day  of  the  competition  cycle  will  not  be 
considered  in  that  competition  cycle 
unless 

(i)  It  is  received  before  a  commitment 
to  guarantee  is  made  under  that 
solicitation  cycle  and; 

(ii)  It  was  sent  by  registered  or 
certified  mail  not  later  than  the  fifth 
calendar  day  prior  to  the  date  specified 
for  receipt  of  the  application;  or 

(iii)  It  was  sent  by  mail  and  is 
determined  by  the  contracting  officer 
that  the  late  receipt  was  due  solely  to 
mishandling  by  the  Department  of 
Energy  after  receipt  at  the  Department 
of  Energy  receiving  office. 


(3)  Late  applications,  unless  excepted 
in  paragraph  (d)(2)  of  this  section,  will 
be  considered  in  the  next  competition 
cycle,  if  any. 

(e)  Evaluation  and  ranking  of 
applications.  (l)(i)  Evaluation  and 
ranking  of  applications  shall  be 
accomplished  by  an  appointed 
Application  Evaluation  Panel  or  other 
appropriate  officials  designated  by  the 
Application  Approving  Official 
(hereinafter  referred  to  as  the  Panel)  for 
the  purpose  of  determining  eligibility  of 
applications  and  identifying  those  best 
suited  for  selection  to  accomplish  the 
purpose  of  the  Act.  The  application 
evaluation  process  is  intended  to 
provide  the  Application  Approving 
Official  with  appropriate  findings  to 
permit  an  optimal  selection  from  among 
competing  applications.  The  Panel  shall 
be  appointed  by  the  Application 
Approving  Official.  The  Panel  is 
responsible  for  preliminary  review  and 
screening,  comparative  evaluations,  and 
presentation  of  its  findings  and 
recommendations  to  the  Application 
Approving  Official. 

(ii)  Applicants  shall  not  be  permitted 
to  modify  applications  in  the  course  of 
evaluations,  nor  are  discussions  with 
applicants  anticipated,  except  as 
provided  by  paragraph  (f)  of  this  section, 
prior  to  completion  of  evaluations  and 
presentation  of  findings  to  the 
Application  Approving  Official. 

(iii)  Applicants  shall  not  be  permitted 
to  modify  applications  in  the  course  of 
evaluations,  nor  are  discussions  with 
applicants  anticipated,  except  as 
provided  by  paragraph  (f)  of  this  section, 
prior  to  completion  of  evaluations  and 
presentation  of  findings  to  the 
Application  Approving  Official. 

(2)  Preliminary  review  and  screening 
of  all  applications  received  shall  be 
conducted  to  determine  which 
applications  should  be  considered  in 
comparative  evaluations.  The  Panel 
shall  review  the  applications  to 
determine  whether  each  application: 

(i)  Appears  to  comply  with  statutory 
requirements  for  project  eligibility; 

(ii)  Appears  to  comply  with 
programmatic  eligibility  requirements 
stated  in  this  regulation  and  the 
Solicitation  Announcement,  if  any; 

(iii)  Contains  sufficient  information  to 
enable  the  Panel  to  perform  a 
comparative  evaluation;  and 

(iv)  Is  signed  by  an  authorized  official 
of  the  applicant  organization  and  the 
lending  institution  making  the  loan. 

(3)  The  Panel  shall  consider  the 
following  in  comparatively  ranking 
applications: 

(i)  Technical  project  feasibility  and 
likelihood  of  success; 


(ii)  Market  potential  and  economic 
feasibility; 

(iii)  Financial 

(A)  Credibility  of  cost  estimates, 

(B)  Adequacy  of  capitalization,  cash 
flow,  working  capital,  and  other 
financial  capability, 

(C)  Financial  condition  of  applicant 
and  other  principals: 

(iv)  Financing  structure 

(A)  Financial  commitment  of 
applicant  and  other  principals  to  the 
project, 

(B)  Lender  commitment  and  debt 
financing  plan, 

(C)  Other  factors  which  are  relevant 
to  a  full  description  of  the  particular 
financing  structure  of  the  proposed 
project; 

(v)  Management  plan 

(A)  Corporate  and  personnel 
experience, 

(B)  Management  organization  and 
interrelationships, 

(C)  Key  personnel  and  associated 
responsibilities; 

(vi)  Environmental,  health,  safety  and 
socio-economic  impacts  of  the  proposed 
project;  and 

(vii)  Ability  of  applicant  to  comply 
with  requirements  of  this  regulation. 

(4)  In  developing  its 
recommendations,  the  Panel  shall  also 
utilize  the  policy  considerations 
specified  in  $  799,5  and  the  policy 
considerations  specified  in  the 
applicable  subparts  of  this  regulation. 

(5)  The  Panel  shall  present  to  the 
Application  Approving  Offical  its 
ranking  of  the  applications  together  with 
its  findings  and  recommendations  in  a 
comprehensive  report,  which  represents 
internal  evaluations  and  judgments  prior 
to  final  decision  making. 

(f)  Selection  of  Applications.  The 
Application  Approving  Official  may,  in 
his  sole  discretion,  select  any  number  of 
the  competing  applications,  subject  only 
to  the  requirement  that  appropriations  4"1 
be  available  for  the  total  guaranteed 
loan  amount  of  the  applications 
selected. 

(1)  Prior  to  making  a  decision,  the 
Application  Approving  Official  may 
determine  that  additional  project 
specific  information  is  required.  Such 
additional  information  requirements  will 
be  communicated  in  writing  directly  to 
all  applicants  still  competing,  or,  in 
some  cases,  their  respective  lenders  or 
servicers. 

(2)  The  Application  Approving 
Official  will  consider  the  report  of  the 
Panel  and  such  other  information  as  the 
Application  Approving  Official 
determines  to  be  relevant  pursuant  to 
the  provisions  of  this  regulation  in 
selecting  applications  for  conditional 
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commitments  or  competitive 
negotiations,  as  appropriate. 

(3)  When  the  Application  Approving 
Official  determines  that  competitive 
negotiations  are  appropriate,  the  Panel 
will  negotiate  with  all  or  a  subset  of 
competing  applicants  indentified  by  the 
Application  Approving  Official  for  the 
purpose  of  clearly  defining  the  degree 
and  extent  of  the  competitive  issues 
related  to  the  applications  prior  to  the 
selection  of  applications  for  conditional 
commitments.  The  Panel  will  revise  its 
report  to  the  Application  Approving 
Official  to  reflect  the  results  of 
negotiations. 

(4)  Upon,  or,  in  some  cases,  subject  to, 
the  satisfactory  completion  of  the 
rquirements  contained  in  this  section, 
the  Application  Approving  Official  may 
authorize  a  contracting  officer  to  issue  a 
conditional  commitment  to  provide  a 
guarantee  for  the  transaction  proposed 
by  the  application.  The  conditional 
commitment  will  identify  the  terms  and 
conditions  under  which  the  guarantee 
would  be  issued,  and  any  additional 
requirements  to  be  placed  upon  the 
applicant  as  a  condition  of  the 
guarantee. 

(5)  Decisions  by  the  Application 
Approving  Official  shall  be  made  within 
120  days  of  the  deadline  for  receipt  of 
applications  (as  specified  in  the 
Solicitation  Announcement).  For  the 
purpose  of  beginning  this  120  day 
period,  all  applications  received  during 
a  competition  cycle  shall  be  considered 
as  received  on  the  last  day  of  the 
competition  cycle.  Those  applications 
not  approved  for  issuance  of  a 
conditional  commitment  shall  receive  an 
immediate  notification  of  such 
disapproval  and  reasons  therefor  from 
the  Contracting  Officer. 

(6)  After  the  Conditional  Commitment 
is  executed,  negotiations  will  normally 
be  conducted  with  the  borrower  and  the 
lender  to  determine  compliance  with  the 

--conditions  established  by  the 
Application  Approving  Official.  The 
Application  Approving  Official  shall 
designate  a  Contracting  Officer  and 
other  DOE  representatives  for  the 
purpose  of  negotiations.  In  the  event 
that  these  representatives  are  unable  to 
negotiate  agreements  that  satisfy  such 
conditions,  they  shall  advise  the 
Application  Approving  Official  who 
shall  determine  if  the  applications 
should  be  disapproved  or  the  conditions 
of  the  commitment  modified. 

(g)  Post  Selection  Negotiation  and 
Closing.  (1)  Subsequent  to  execution  of  a 
conditional  commitment,  the 
Application  Approving  Official  shall 
designate  a  Contracting  Officer  to 
ensure  that  the  conditions  of  the 
conditional  commitment  are  met  and 


negotiate  such  terms  and  conditions  of 
the  guarantee  agreement  and  related 
documents  as  may  be  required  to 
comply  with  the  Act  and  this  regulation 
including  §  §  799.7  and  799.8. 

In  performing  the  functions  under 
paragraph  (g)(1)  of  this  section,  the 
Contracting  Officer  may  request 
necessary  additional  information  from 
any  relevant  party. 

(3)  If,  withing  a  reasonable  period  of 
time,  the  Contracting  Officer  is  unable 
to  negotiate  satisfactory  terms  and 
conditions,  or  conditions  of  the 
conditional  commitment  cannot  be  met, 
on  a  timely  basis,  the  Application 
Approving  Official  shall  determine 
whether  to  continue  negotiations, 
authorize  modification  of  the 
commitment,  disapprove  the  application, 
or  take  other  appropriate  action.  A 
condition  of  the  conditional  commitment 
shall  be  unsatisfied  unless  the 
Contracting  Officer  certifies  in  writing 
that  the  condition  has  been  met  or,  in 
the  alternative,  the  guarantee  agreement 
is  executed. 

(4)  If  the  Contracting  Officer  can 
negotiate  satisfactory  terms  and 
conditions  in  the  instruments  to  be  used 
in  the  closing  of  the  guaranteed  loan, 
and  the  conditions  of  the  conditional 
commitment  are  met,  the  Contracting 
Officer  shall  schedule  a  closing, 
subsequent  to  obtaining  the  approval  of 
the  Application  Approving  Official,  for 
the  purpose  of  signing  the  loan 
guarantee  agreement.  The  date,  time  and 
place  for  closing  shall  be  fixed  by 
agreement  with  the  applicant  and  the 
lender.  Nothing  contained  in  the 
conditional  commitment  shall  in  any 
way  constrain  or  restrict  the  ability  of 
the  Contracting  Officer  to  require 
additional  documentation,  or  the 
insertion  of  additional  terms  and 
conditions  which,  in  his  or  her  sole 
discretion,  are  reasonable  and 
necessary  for  the  protection  of  the 
interests  of  the  United  States.  Issuance 
of  the  guarantee  shall  be  conclusive 
evidence  that  the  loan  and  guarantee 
comply  with  the  Act  and  these 
regulations;  that  the  loan  has  been 
approved  by  the  Secretary;  and  that  the 
guarantee  is  an  obligation  supported  by 
the  full  faith  and  credit  of  the  United 
States  of  America. 

(h)  Unsolicited  Applications.  Because 
applications  will  be  evaluated  on  a 
competitive  basis,  unsolicited 
applications  for  a  loan  guarantee  will 
not  be  considered  under  this  regulation. 
Applications  not  submitted  pursuant  to 
a  specific  solicitation  announcement 
will  be  returned  to  the  applicant  with  a 
recommendation  to  refile  in  accordance 
with  the  next  publicized  solicitation 
announcement. 


(i)  Discussion  with  Unsuccessful 
Applicants.  Upon  the  written  request  by 
an  applicant  whose  application  did  not 
result  in  a  loan  guarantee, 
representatives  of  the  Application 
Approving  Official  will  explain  in  detail 
why  the  application  was  disapproved. 

(j)  Non-writtenJlepresentations.  No 
representation  shall  be  binding  on  the 
Department  of  energy  unless  written 
and  duly  signed  by  a  Contracting  Officer 
and  all  instruments  and  modifications 
thereof  shall  not  be  considered  as 
approved  by  the  Department  unless 
approved  by  a  Contracting  Officer. 

§  799.4  Applications. 

(a)  The  Secretary’s  consideration  of  a 
loan  guarantee  request  for  a  specific 
biomass  energy  project  shall  begin  with 
a  filing  of  an  application  which  complies 
with  the  application  requirements  of  this 
regulation.  In  addition  to  the  application 
requirements  specified  by  this 
regulation,  the  Secretary  may  publish 
additional  application  requirements  in 
Solicitation  Announcements  issued 
pursuant  to  §  799.3  of  this  regulation.  In 
general,  an  applicant  is  expected  to 
provide  information  in  the  application 
which  is  similar  to  that  required  by  an 
investment  banking  or  other  financial 
institution  which  might  consider  the 
biomass  energy  project  for  debt 
financing.  The  application  must  contain 
the  most  current  data  available,  and  be 
adequate  for  the  Secretary  to  properly 
evaluate  the  project.  Applications  shall 
be  filed  with  one  original  and  four 
legible  copies.  Each  application  must 
contain  the  following  information 
submitted  in  a  brief  but  precise  manner: 

(1)  A  description  of  the  scope,  nature, 
extent,  and  location  of  the  proposed 
project,  including  identification  and 
feasibility  of  the  technology  to  be 
utilized  in  the  project  and  the  extent  to 
which  such  applicant  is  applying  for,  or 
receiving  any  other  Federal  or  other 
governmental  financial  assistance  for 
the  project; 

(2)  A  preliminary  or  conceptual  design 
of  the  proposed  facility; 

(3)  A  description  of  prior  construction 
and  operating  experience  of  the 
applicant  with  the  technology  to  be 
utilized  in  the  project; 

(4)  A  detailed  estimate  for  the  total 
construction  and  financing  cost  of  the 
project  (including  escalation  and 
contingencies); 

(5)  A  general  description  of  the  overall 
financial  plan  for  the  proposed  project 
including  all  sources  of  equity,  debt,  and 
the  liability  of  parties  associated 
therewith,  necessary  for  the 
construction  and  operation  of  the 
project; 
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(6)  Construction  and  operation 
schedules  for  the  project  including  major 
activity  and  cost  milestones; 

(7)  Copies  of  proposed  or  actual 
construction  contracts  together  with  a 
description  of  the  construction 
contractor’s  experience  and  financial 
strength; 

(8)  An  analysis  of  the  market  for  the 
product  to  be  producted  including 
relevant  economics  justifying  the 
analysis  and  proposed  and  actual 
marketing  contracts  or  letters  of  intent, 
if  any; 

(9)  A  description  of  the  applicant’s 
management  concept  and  plan  of 
operation  to  be  employed  in  carrying  out 
the  project; 

(10)  A  description  of  the  general 
management  experience  of  the  applicant 
in  organizing  and  undertaking  projects 
of  this  nature; 

(11)  Pro  forma  cash  flow  statements 
for  at  least  the  first  five  (5)  years  of 
project  operation; 

(12)  Proposed  risk  allocation  among 
project  participants  and  financial 
statement  supporting  the  project 
participant’s  ability  to  contribute  equity 
to  the  project; 

(13)  Financial  statements  for  the  past 
three  (3)  years  of  the  applicant  and 
parties  relevant  to  the  applicant’s 
financial  backing,  together  with 
business  and  financial  interests  of 
principal  organizations  such  as  parent 
and/or  subsidiary  corporations  or 
partners  of  the  applicant; 

(14)  An  environmental  report 
containing  a  detailed  analysis  of  the 
potential  environmental,  health,  safety 
and  socio-economic  (EHSS)  impacts  of 
the  project  and  any  necessary  or 
proposed  mitigation  measures  and  other 
relevant  data  to  enable  the  Department 
to  assess  the  probable  EHSS  impacts 
and  provide  the  Department  with 
information  for  any  documents  required 
by  the  National  Environmental  Policy 
Act. 

(15)  A  list  of  all  applications  filed  or  to 
be  filed,  and  approvals  issued  or  to  be 
issued  by  Federal,  state,  and  local 
government  agencies  for  all  required 
permits  and  authorizations  to  undertake 
construction  and  begin  operations 
associated  with  the  project.  If  these 
approvals  have  not  been  obtained,  or 
applications  not  filed,  the  estimated 
date  of  such  filings  and  approvals 
should  be  provided.  Explain  any  past, 
present  or  anticipated  problems  in 
obtaining  any  approvals. 

(16)  A  description  of  the  applicant’s 
organization  and,  where  applicable,  a 
copy  of  partnership  agreement  or 
corporate  charter,  articles  of 
incorporation,  bylaws,  and  appropriate 


authorizing  resolutions  or  their 
equivalent; 

(17)  A  written  affirmation  from  both 
the  applicant  and  any  proposed  lender 
justifying  the  need  for  a  Federal  loan 
guarantee  in  order  to  finance  the  project; 

(18)  The  amount  of  the  loan  and 
percentage  of  guarantee  requested, 
proposed  repayment  schedule,  and  other 
relevant  terms  and  conditions  of  the 
anticipated  debt  financing; 

(19)  A  copy  of  any  lending 
commitment  issued  to  the  applicant  by 
the  proposed  lender  in  the  transaction; 

(20)  A  statement  from  the  lender 
reciting  the  lender’s  general  experience 
in  financing  and  servicing  debt  related 
to  projects  of  the  size  and  general  type 
of  the  proposed  project,  together  with 
the  lender’s  proposed  loan  servicing  and 
monitoring  plan  for  the  proposed 
project; 

(21)  A  listing  of  assets,  associated,  or 
to  be  associated,  with  the  project  and 
any  other  asset  which  will  serve  as 
collateral  for  the  loan  to  be  guaranteed, 
including  appropriate  data  as  to  the 
value  and  useful  life  of  any  physical 
assets  and  a  description  of  any  other 
associated  security  and  its  value; 

(22)  Copies  of  all  current  or  proposed 
contracts  between  the  applicant  and  any 
third  parties  which  are  significant  to  the 
proposed  project  including  any 
feedstock  supply  agreements  and 
contracts  for  die  sale  of  biomass  energy 
and  related  byproducts. 

(23)  Information  relevant  to  findings 
or  determinations  which  the  Secretary 
must  make  under  the  Act  or  this 
regulation  in  accordance  with  §  799.6, 
and  §§  799.24,  799.34  or  §  799.46.  as 
appropriate. 

(24)  Information  relevant  to  the  policy 
considerations  under  §  799.5  and  the 
priorities  and  policy  considerations 
under  Subparts  B,  C,  or  D  of  this  part,  as 
appropriate. 

(b)  In  addition  to  the  above 
requirements,  the  application  shall 
contain  such  additional  information  as 
may  be  required  by  the  appropriate 
subpart  of  this  regulation  which  will 
apply  to  the  specific  type  of  biomass 
energy  projects  for  which  a  loan 
guarantee  is  requested. 

(c)  Information  received  by  the 
Secretary  under  this  regulation  may  be 
made  available  to  the  public  subject  to 
the  provision  of  5  U.S.C.  552  and  18 
U.S.Cl.  1905;  Provided,  That, 

(1)  Subject  to  the  requirements  of  law, 
information  such  as  trade  secrets, 
commercial  and  financial  information, 
and  other  information  or  data 
concerning  the  project  that  the  applicant 
or  lender  submits  to  the  Secretary  in  an 
application  or  at  other  time  throughout 
the  duration  of  the  project,  on  a 


privileged  or  confidential  basis,  will  not 
be  disclused  by  the  Department  of 
Energy  without  prior  notice  to  the 
submitter  in  accordance  with 
Department  of  Energy  regulations 
concerning  public  disclosure  of 
information.  Any  submitter  asserting 
that  the  information  is  privileged  or 
confidential  should  appropriately 
identify  and  mark  such  information. 

(2)  Upon  a  showing  satisfactory  to  the 
Secretary  by  any  person  that  any 
information  or  portion  thereof  obtained 
under  this  regulation  would,  if  made 
public,  divulge  trade  secrets  or  other 
proprietary  information  of  such  person, 
the  Secretary  may  not  disclose  such 
information. 

(3)  This  section  shall  not  be  construed 
as  authority  to  withhold  information 
from  Congress,  or  from  any  committee  of 
Congress  upon  request  of  the  Chairman. 

(d)  When  information  submitted  by 
the  applicant  pursuant  to  an  application 
filed  under  this  regulation  or  in  response 
to  a  request  for  additional  information 
made  by  the  Secretary,  is  significantly 
changed  as  a  result  of  new 
circumstances  which  make  the  originally 
submitted  information  inaccurate  or 
incomplete,  the  applicant  shall  promptly 
notify  the  Secretary  in  writing. 

§799.5  Policy  considerations. 

The  following  policy  considerations 
described  under  this  subpart,  and  other 
subparts  to  this  regulation  which  are 
relevant  to  the  specific  type  of  biomass 
energy  project  for  which  a  guarantee  has 
been  requested,  will  be  utilized  by  the 
Application  Approving  Official  in  the 
selection  process. 

(a)  The  Application  Approving 
Official  shall  consider  the  extent  to 
which  a  loan  guarantee  is  necessary  for 
the  lender  to  extend  credit  to  the 
applicant  at  reasonable  rates  and  terms, 
taking  into  consideration  prevailing 
rates  and  terms  for  loans  for  similar 
purposes  and  periods  of  time.  The 
Application  Approving  Official  shall 
also  consider  whether  the  financial 
assistance  applied  for  encourages  and 
supplements,  but  does  not  compete  with 
nor  supplant,  any  private  capital 
investment  which  otherwise  would  be 
available  to  the  proposed  project  on 
reasonable  terms  and  conditions. 

(b)  In  evaluating  applications  for  loan 
guarantees  to  be  issued  under  this 
regulation,  the  Application  Approving 
Official  shall  consider  the  percentage  of 
the  guarantee  in  relation  to  the  total  cost 
of  the  project  and  any  nonguaranteed 
loan  being  provided  to  the  project: 
Provided,  That  the  amount  of  the 
guaranteed  loan  does  not,  in  any  event, 
exceed  90  percent  of  the  cost  of  the 
construction  of  the  project,  as  estimated 
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by  the  Application  Approving  Official: 
And  further  provided.  That  the  amount 
of  the  guarantee  does  not  in  any  event 
exceed  90  percent  of  the  principal  and 
interest  of  the  loan. 

(c)  In  evaluating  applications  for  loan 
guarantees  to  be  made  under  this 
regulation,  the  Application  Approving 
Official  shall  consider  the  degree  to 
which  the  borrower  is  investing  equity 
funds  into  the  project,  which  were  not 
provided  through  the  issuance  of  debt, 
and  the  extent  to  which  responsible 
financial  parties  affiliated  with  or 
constituting  the  legal  entity  of  the 
borrower  are  liable  for  repayment  of  the 
debt  to  be  guaranteed. 

(d)  The  Application  Approving 
Official  shall  consider  the  degree  to 
which  the  lender  has  accepted  a 
reasonable  and  appropriate  degree  of 
risk  in  the  financing  of  the  project  The 
Application  Approving  Official  shall 
also  consider  the  extent  to  which 
liability  will  accrue  to  the  Government 
for  repayment  of  loan  proceeds  during 
both  the  interim  and  permanent 
financing  stages  of  the  project 

(e)  The  Application  Official  shall 
consider  the  extent  to  which  necessary 
feedstocks  and  a  market  for  the  biomass 
energy  produced  and  related  project  by* 
products  are  available  and  reasonably 
expected  to  be  available  throughout  die 
life  of  a  biomass  energy  project 

(f)  In  evaluating  applications  for  loan 
guarantees  to  be  made  under  this 
regulation,  the  Application  Approving 
Official  shall  consider  the  length  of  time 
over  which  the  proposed  borrower  will 
repay  the  guaranteed  debt  with  regard 
to  the  anticipated  cash  flow  of  the 
project  and  the  length  of  time  that  the 
Government  should  reasonably  be 
exposed  to  liability  for  debt  associated 
with  the  project 

(g)  The  Application  Approving 
Official  shall  consider  competition 
factors  associated  with  the 
concentration  and  control  of  biomass 
energy  production  that  may  result  from 
the  issuance  of  a  loan  guarantee  in 
connection  with  a  particular  biomass 
energy  project 

(h)  The  Application  Approving 
Official  shall  consider  the  degree  to 
which  the  project  is  receiving  other 
Federal  Financial  Assistance. 

(i)  The  Application  Approving  Official 
shall  consider  the  relative  ability  of  a 
project  or  technology  to  maintain  or 
improve  the  quality  of  the  environment 

$799.6  Required  finding  and 
determination. 

In  addition  to  meeting  the 
requirements  set  forth  in  other 
applicable  subparts  of  this  regulation,  a 
loan  guarantee  for  a  biomass  energy 


project  shall  be  issued  only  after  the 
Secretary  is  satisfied,  in  the  sole 
discretion  of  the  Secretary,  that  the 
following  requirements  have  been  met: 

(a)  The  amount  of  the  loan  to  be 
guaranteed,  when  combined  with  other 
funds  available  to  the  applicant,  will  be 
sufficient  to  carry  out  the  project, 
including  adequate  contingency  funds 
and  working  capital; 

(b)  There  is  a  reasonable  assurance  of 
repayment  of  principal  and  interest  of 
the  loan  by  the  borrower; 

(c)  The  project  assets  (or  other 
acceptable  forms  of  collateral)  and  other 
collateral  or  surety,  as  determined  by 
the  Secretary  to  be  necessary,  are 
pledged  by  fire  borrower  as  security  for 
the  repayment  of  the  loan  and  a  valid 
first  and  superior  lien  or  other 
acceptable  lien  position  will  exist  on 
such  assets,  collateral,  or  surety  for  the 
mutual  benefit  of  the  lender  and  the 
Department  of  Energy  in  accordance 
with  their  pro-rata  interest; 

(d)  The  terms,  conditions,  maturity, 
security,  and  repayment  provisions  with 
respect  to  the  guaranteed  loan  are 
reasonable  and  sufficient  to  protect  the 
interest  of  the  United  States  pursuant  to 
the  guarantee; 

(e)  The  interest  rate  on  the  loan  to  be 
guaranteed  and  other  fees  charged  by 
the  lender  in  connection  with  the 
making  of  the  loan  are  determined  to  be 
reasonable  by  the  Secretary  after 
consideration  of  the  range  of  interest 
rates  and  fees  prevailing  in  the  private 
sector  for  similar  obligations  and  the 
degree  to  which  the  lender  is  protected 
from  risk  by  the  guarantee; 

(f)  Advancement  of  the  loan  proceeds 
by  the  lender  to  the  borrower  will  be 
made  under  a  milestone  and 
disbursement  schedule  which  is 
satisfactory  to  the  Secretary, 

(g)  The  Secretary  has  determined  that 
there  is  satisfactory  evidence  that  the 
applicant  is  capable  of  constructing  and 
operating  in  a  competent  manner,  the 
project  for  which  the  loan  is  made; 

(h)  The  Secretary  is  satisfied  that  the 
lender  is  capable  of  servicing  the  debt 
that  is  guaranteed  in  accordance  with 
the  requirements  of  $  799.13  of  this 
regulation; 

(i)  The  Secretary  has  determined  that 
the  loan  to  be  guaranteed  is  for  the 
construction  of  a  project  which  falls 
within  the  applicable  purposes  and 
objectives  of  this  regulation; 

(j)  The  Secretary  has  determined  that 
the  project  will  be  in  conformance  with 
established  environmental  statutes, 
regulations,  and  Executive  Orders, 
which  shall  include,  but  are  not  limited 
to,  the  following:  (1)  Completing  any 
environmental  analysis  required 
pursuant  to  the  National  Environmental 


Policy  Act  of  1969  (NEPA)  (42  U.S.C. 

4321  et  seq.,  Pub.  L  91-190);  (2) 
conformance  with  Executive  Order 
11986— Floodplain  Management,  and 
Executive  Order  11990— Protection  of 
Wetlands,  and  DOE  regulations 
thereunder  (10  CFR  Part  1022);  and  (3) 
receiving,  or  anticipated  receipt  of,  all 
necessary  environmental  permits  and 
approvals; 

(k)  The  Secretary  has  determined  that 
the  project  is  technically  and 
economically  feasible  and 
environmentally  acceptable; 

(l)  There  is  sufficient  evidence  that  the 
applicant  will  initiate  and  complete  the 
project  in  a  timely,  efficient  and 
acceptable  manner; 

(m)  The  Secretary  has  determined  that 
necessary  feedstocks  are  available  and 
will  reasonably  continue  to  be  available 
for  the  life  of  the  project  and  that  the 
process  to  be  used  by  the  project 
(except  in  the  case  of  municipal  waste 
energy  projects)  will  extract  the  protein 
content  of  the  feedstock  as  food  or  feed 
unless  such  extraction  would  be 
technically  or  economically  impractical; 

(n)  The  Secretary  has  determined  that 
no  portion  of  the  interest  paid  on  the 
guaranteed  portion  of  the  loan  will  be 
excluded  from  the  gross  income  of  the 
holder  of  the  debt  pursuant  to  the 
provision  of  the  Internal  Revenue  Code 
of  1954,  as  amended; 

(o)  The  project  meets  such  additional 
requirements  as  determined  reasonable 
and  necessary  by  the  Secretary  for  the 
protection  of  the  interest  of  the  United 
States;  and 

(p)  The  Secretary  has  made  the 
findings  and  determinations  required 
under  Subparts  B,  C.  or  D  of  this  part,  as 
appropriate. 

§  799.7  Guarantee  Agreement  Terms  and 
Conditions. 

(a)  A  loan  guarantee  agreement  issued 
by  the  Secretary  under  this  regulation 
shall  contain  the  following  requirements 
and  conditions: 

(1)  A  requirement  that  the  lender  may 
not  accelerate  repayment  of  the 
borrower’s  indebtedness  or  exercise 
other  remedies  available  to  the  lender  in 
the  event  of  the  borrower’s  default, 
except  in  the  case  of  the  borrower’s 
failure  to  pay  a  required  payment  of 
principal  or  interest,  without  the  prior 
consent  of  the  Secretary  or  as  otherwise 
permitted  in  the  guarantee  agreement; 

(2)  A  requirement  that  patents  and 
other  proprietary  rights  necessary  for 
the  construction  or  operation  of  die 
project,  or  accruing  to  the  borrower  and 
resulting  from  the  project,  will  be,  in  the 
case  of  default,  treated  as  collateral  in 
accordance  with  terms  and  conditions  in 
the  loan  or  guarantee  agreement; 
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(3)  A  requirement  that  patents  or 
other  proprietary  intellectual  property 
rights  utilized  in  or  resulting  from  the 
project,  which  are  owned  or  controlled 
by  the  borrower,  shall  be  made 
available  to  other  domestic  parties  upon 
reasonable  terms  and  conditions  which 
protect  the  confidentiality  of 
information,  if  such  action  is  determined 
by  the  Secretary  to  be  in  the  public 
interest; 

(4)  A  requirement  that  no  change  of 
project  ownership  or  financial 
arrangement  will  occur  without  the  prior 
written  consent  of  the  Secretary; 

(5)  A  requirement  that  the  project  be 
built  and  operated  in  the  United  States; 

(6)  A  requirement  that,  in  the  event 
that  the  Secretary  makes  a  payment  of 
principal  or  interest  on  the  guaranteed 
loan  in  accordance  with  liability 
accruing  to  the  Secretary  under  the 
guarantee,  the  Secretary  shall  be 
subrogated  to  the  rights  of  the  recipient 
of  such  payment  and  have  superior  right 
in  and  to  the  property  acquired  by  virtue 
of  such  payment; 

(7)  A  requirement  that  the  borrower 
not  obtain  credit  from  any  creditor 
without  the  written,  consent  of  the 
Secretary,  unless  such  creditor  agrees  to 
subordinate,  in  a  manner  acceptable  to 
the  Secretary,  its  rights  to  receive 
payment,  in  the  event  that  such  creditor 
would,  without  such  subordination, 
receive  by  contract  or  otherwise  a  lien 
on  the  assets  securing  the  guaranteed 
loan; 

(8)  A  provision  that  specifies  that 
when  a  lender  holds  a  guaranteed  and  a 
non-guaranteed  portion  of  a  loan  for  a 
biomass  energy  project,  payments  of 
principal  or  interest  made  by  the 
borrower  under  such  loan  shall  be 
applied  by  the  lender,  unless  the 
Secretary  agrees  in  writing  to  the 
contrary,  to  reduce  the  guaranteed  and 
non-guaranteed  portion  of  the  loan  on  a 
proportionate  basis  and  that  the  non- 
guaranteed  portion  of  the  loan  shall  not, 
in  any  event,  receive  preferential 
treatment  over  the  guaranteed  portion  of 
the  loan; 

(9)  A  requirement  that  the  lender 
provide  an  adequate  period  of  grace  of 
not  less  than  60  days  prior  to  the  making 
of  demand  for  payment  pursuant  to  the 
guarantee  agreement  in  order  that  the 
Secretary  have  adequate  time  to  make  a 
decision  regarding  principal  and  interest 
assistance  in  accordance  with  the 
provisions  of  $  799.9  of  this  regulation; 

(10)  A  requirement  that  the  borrower 
keep  and  maintain  adequate  records 
and  documents  concerning  the 
construction  and  operation  of  the  project 
in  order  that  representatives  of  the 
Secretary  may  determine  the  technical 
and  financial  condition  of  the  project 


and  its  compliance  with  environmental 
requirements; 

(11)  A  requirement  for  the  borrower  to 
prepare  and  deliver  to  the  Secretary 
annual  audited  financial  statements 
according  to  generally  accepted 
accounting  principles; 

(12)  A  requirement  that  duly 
authorized  representatives  of  the 
Secretary  shall  have  access  to  the 
project  site  at  all  reasonable  times 
during  construction  and  operation  of  the 
project; 

(13)  A  requirement  that  the  borrower 
agree  to  make  every  effort  reasonable  to 
protect  and  preserve  the  project  assets 
and  other  collateral  serving  as  security 
for  the  guaranteed  loan  and  to  assist  in 
the  liquidation  of  the  collateral  in  the 
event  of  loan  default  for  the  purpose  of 
minimizing  loss; 

(14)  A  requirement  providing  for  the 
orderly  liquidation  of  the  assets  of  the 
project  in  the  event  of  loan  default  with 
an  option  on  the  part  of  the  Secretary  to 
acquire  from  the  lender  the  lender’s 
interest  in  the  project  assets  pursuant  to 
any  non-guaranteed  portion  of  the  loan; 

(15)  A  requirement  that  the  borrower 
not  discriminate  against  any  person  on 
the  grounds  of  race,  color,  national 
origin,  sex,  handicap,  or  age  in  the 
carrying  out  or  completion  of  the  project; 

(16)  A  requirement  that  the  borrower 
agree  to  take  positive  efforts  to 
maximize  the  utilization  of  small  and 
disadvantaged  business  concerns  in 
connection  with  the  project; 

(17)  A  requirement  that  the  Secretary 
be  paid  at  the  closing  of  the  guaranteed 
loan,  a  fee  for  the  issuance  of  the  loan 
guarantee,  which  fee  shall  not  exceed  1 
percent  of  the  total  amount  of  the 
guaranteed  portion  of  the  loan; 

(18)  A  requirement  that  the  lender 
perfect  and  maintain  the  lien  on  the 
collateral  pledged  as  security  for  the 
guaranteed  loan  and  undertake  such 
other  loan  servicing  functions  normally 
performed  by  a  reasonable  and  prudent 
lender  or  as  required  of  the  lender  in 
accordance  with  the  provisions  of 

§  799.13  of  this  regulation; 

(19)  A  requirement  that  performance 
of  contractors  engaged  in  the 
construction  of  the  project  for  which  the 
guaranteed  loan  is  made  be  fully 
bonded; 

(20)  A  requirement  that  the  project 
operate  in  full  compliance  with  all  laws 
and  regulations,  including,  but  not 
limited  to,  environmental  laws  requiring 
permits,  monitoring,  and  reporting; 

(21)  A  provision  permitting  free 
transferability  and  assignability  of 
shares  of  all  or  partial  interests  in  the 
guaranteed  loan:  Provided,  That  such 
transfers  take  place  under  agreements 
acceptable  to  the  Secretary  and  the 


lender  will  not  transfer  or  assign  the 
servicing  requirements  levied  upon  the 
lender  by  the  guarantee  without  the 
prior  written  approval  of  the  Secretary; 

(22)  A  requirement  that  the  lender  not 
take  any  adverse  action  against  the 
borrower  without  providing  15  days 
prior  notice  to  the  Secretary; 

(23)  Such  other  terms  and  conditions 
as  determined  by  the  Secretary  to  be 
reasonable  and  necessary  for  the 
protection  of  the  United  States. 

(b)  Upon  the  issuance  of  a  duly 
executed  guarantee  agreement  in 
accordance  with  the  requirements  of 
this  regulation,  the  full  faith  and  credit 
of  the  United  States  shall  be  pledged  to 
the  payment  of  sums  of  money  due  and 
lawfully  owing  under  such  guarantee. 
The  guarantee  agreement  shall  be 
conclusive  evidence  that  the  guarantee 
and  underlying  loan  for  which  the 
guarantee  is  issued  comply  with  the 
provisions  of  the  Act  and  this  regulation 
and  such  a  guarantee  subject  to  terms 
and  conditions  of  the  guarantee  shall  be 
valid  and  incontestable  by  the 
Government  except  for  fraud  or 
misrepresentation  by  the  holder  of  the 
loan  to  which  the  guarantee  applies. 

§  799.8  Loan  agreement  requirements  and 
conditions. 

In  addition  to  meeting  the 
requirements  set  forth  in  §  799.6  of  this 
regulation,  a  guarantee  for  a  loan  may 
be  made  only  if  the  underlying  loan 
agreement  and  other  documents 
necessary  for  the  financing  transaction 
to  which  the  guarantee  applies  contain 
provisions  which  are  determined  to  be 
satisfactory  to  the  Secretary,  at  the 
Secretary’s  sole  discretion,  and  which 
meet  the  following  requirements: 

(a)  The  notes,  bonds,  debentures,  or 
other  instruments  of  debt,  credit 
agreements,  security  agreements, 
guarantees,  collateral  pledge 
agreements,  mortgages,  and  all  other 
instruments,  legal  opinions,  certificates, 
licenses,  contracts  and  other  documents 
determined  necessary  by  the  Secretary 
to  properly  document  and  close  the 
lending  transaction,  and  the  terms  and 
conditions  related  thereto,  are 
satisafactory  to  the  Secretary  in  both 
form  and  content 

(b)  The  plan  for  marketing  the  debt,  if 
any,  to  secondary  lenders  or  other 
holders,  is  acceptable  to  the  Secretary 
and  provides  a  reasonable  assurance 
that  the  debt  will  be  funded  in  a  timely 
manner  in  accordance  with  the 
requirements  of  the  project  The 
Secretary  must  also  be  satisfied  that  the 
types  of  debt  instruments  and  the  mix 
between  long  term  and  short  term 
securities,  if  any,  are  appropriate  for  the 
size  and  scope  of  the  project  and 
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reasonably  minimize  the  cost  of 
borrowing. 

(c)  The  orderly  and  ratable  retirement 
of  the  loan  which  may  include  sinking 
fund  provisions,  installment  payment 
provisions,  or  other  methods  of  payment 
and  reserves  which  are  appropriate  and 
necessary  in  accordance  with  the  size 
and  type  of  the  project  and  the  type  of 
debt  instruments  to  be  used. 

(d)  The  lending  agreements  contain 
provisions  for  a  minimum  period  of 
grace  of  60  days  from  the  date  the 
principal  or  interest  payment  is  due. 

(e)  The  loan  proceeds  will  be 
advanced  by  the  lender  to  the  borrower 
on  an  identified  disbursement  scehedule 
which  is  appropriate  for  the  size  and 
type  of  project  to  be  financed  and  has 
adequate  control  mechanisms  to  ensure 
that  the  funds  are  utilized  in  the 
construction  of  the  project  and  for  the 
puroose  intended. 

(f)  Trustee  escrow  agents,  fiscal 
agents  and  other  fiduciaries  acting  for 
benefit  of  the  lender,  the  borrower, 
holders,  or  any  other  party,  agree,  in 
accordance  with  the  powers,  rights  and 
duties  expressed  in  the  written  contract 
by  virtue  of  which  they  so  act,  to 
appropriately  recognize  and  protect  the 
interests  of  the  United  States 
Government  pursuant  to  the  guarantee. 

(g)  An  option  on  the  part  of  the 
borrower  to  prepay  the  loan  at 
acceptable  time  intervals,  with 
prepayment  penalties,  if  any, 
determined  acceptable  by  the  Secretary 
in  accordance  with  the  type  of  debt 
instrument  utilized  and  die  likely  holder 
of  such  debt  at  the  time  of  prepayment 

(h)  Appropriate  opportunities  on  the 
part  of  the  borrower  to  cure  any  default, 
failure,  or  breach  of  any  of  the 
convenants,  conditions  and  obligations 
undertaken  by  the  borrower  pursuant  to 
the  provisions  of  the  loan  agreement  and 
other  documents  relevant  to  the 
financing  transaction. 

(i)  The  exclusion  of  any  provision 
which  prohibits  forbearance  or  waiver 
of  any  breach  or  failure  on  the  part  of 
the  borrower. 

(j)  Appropriate  provisions  for  the 
acceleration  and  demand  for  full 
payment  of  the  entire  indebtness  in  the 
event  of  the  occurrence  of  identifiable 
occasions  of  default  on  the  part  of  die 
borrower. 

(k)  A  requirement  that  the  borrower 
keep  the  assets  of  the  project  insured  in 
an  acceptable  amount  from  risk  of  loss, 
and  acceptable  provisions  for  control 
over  any  proceeds  of  insurance  paid  in 
the  event  of  such  a  loss  to  assure  that 
such  proceeds  are  appropriately  utilized 
for  the  benefit  of  the  project. 

(l)  A  requirement  that  the  borrower 
maintain  its  legal  endty  in  good  standing 


with  applicable  federal,  state,  and  local 
laws  and  requirements  regulating  the 
conduct  of  its  business,  including  the 
payment  of  all  taxes,  fees  and  other 
charges,  and  the  maintenance  of  all 
requisite  licenses  and  any  other 
governmental  authorization  necessary 
for  the  continued  operation  of  the 
project. 

(m)  A  requirement  that  the  borrower 
not  suffer  or  permit  any  judgment,  lien, 
or  other  encumbrance  to  be  placed 
against  any  asset  of  the  project 
(excluding  those  liens  obtained  by  the 
lender  pursuant  to  the  loan  guarantee 
under  this  regulation.) 

(n)  An  acceptable  provision  for  the 
control  over  project  revenue  which 
ensures  that  profits  above  a 
predetermined  level  are  made  available 
to  the  project  for  the  future  requirements 
of  the  project  or  for  prepayment  of  the 
guaranteed  loan. 

(o)  A  provision  specifying  to  what 
extent  project  profits  can  be  utilized  for 
dividends  and  other  distributions  to  the 
equity  participants  in  the  project. 

(p)  Such  other  terms  and  conditions 
determined  necessary  by  the  Secretary 
for  the  protection  of  the  interest  of  the 
United  States. 

§  799.9  Withdrawal  or  limitation  of. 
guarantee. 

(a)  The  Secretary  may  withdraw  the 
guarantee  by  written  notice  to  the  lender 
and  the  borrower  if  after  discussions 
with  the  borrower  and  lender,  it  is 
determined  that  initiation  of  the  project 
has  not  occurred  within  the  period  of 
time  set  forth  in  the  guarantee 
agreement  of  collateral  documents,  and 
such  failure  has  materially  affected  the 
purposes  of  the  Government  in  issuing 
the  guarantee. 

(b)  The  Secretary  may  limit  the 
guarantee  by  written  notice  to  the  lender 
and  the  borrower  to  those  amounts 
already  disbursed  under  the  guaranteed 
loan  if  it  is  determined  that: 

(1)  The  borrower  has  failed  to  acquire 
capital  from  intended  or  alternate 
sources,  or  has  failed  to  comply  with 
material  terms  and  conditions  as  set 
forth  in  the  loan  or  guarantee  agreement. 
The  Secretary  will  notify  the  borrower 
and  the  lender  that  the  guarantee  shall 
be  limited  only  to  the  amount  that  has 
been  received  by  the  borrower  as  of  the 
date  of  the  written  notice; 

(2)  The  lender  has  failed  to  comply 
with  any  material  term  or  condition  set 
forth  in  the  guarantee  or  loan  agreement 
The  guarantee  may  be  limited  to  the 
amount  that  has  been  received  by  the 
borrower  as  of  the  date  the  Secretary’s 
notice  of  reduction  of  the  guarantee. 
Notice  of  the  Secretary’s  finding  that  a 
material  term  has  not  been  complied 


with  by  the  lender  shall  be  sent  by  the 
Secretary  to  the  borrower  and  the 
lender.  Following  notification,  the 
borrower  will  be  allowed  reasonable 
time  to  acquire  a  substitute  lender  that 
is  capable  of  complying  with  provisions 
in  the  loan  and  guarantee  agreements. 

(3)  The  project's  economic  success  or 
environmental  acceptability  is  no  longer 
achievable  as  determined  by  the 
Secretary.  The  guarantee  shall  be 
limited  to  amounts  which  have  been 
received  by  the  borrower  as  of  the  date 
that  the  notice  is  received  by  the  lender. 
Any  guaranteed  funds  held  by  a 
servicing  agent  shall  be  returned  to  the 
lender. 

(c)  The  guarantee  agreement  or 
collateral  documents  shall  provide  that 
the  lender  will  obtain  a  substitute 
servicing  agent  whenever  the  Secretary, 
by  written  notice  to  the  lender, 
determines  that  the  current  servicing 
agent  has  failed  to  comply  with  a 
material  term  or  condition  in  the 
guarantee  agreement  or  collateral 
document. 

§  799.10  Project  costs. 

(a)  Project  costs  will  be  recorded  in 
accordance  with  generally  accepted 
accounting  principles  which  are 
customarily  applied. 

(b)  Except  as  set  forth  in  paragraph  (c) 
of  this  section,  those  reasonable  and 
customary  costs  that  have  been 
incurred,  are  expected  to  be  incurred, 
and  which  are  directly  related  to  the 
project  shall  be  used  to  estimate  total 
project  costs.  Examples  of  these  costs 
may  include,  but  are  not  limited  to  the 
following: 

(1)  Costs  of  acquisition  or  rental  of 
real  property,  including  engineering  fees, 
surveys,  title  insurance,  recording  fees, 
real  estate  commissions,  and  legal  fees 
incurred  in  connection  with  land 
acquisition  or  rental,  site  improvements, 
site  restoration,  access  roads  and 
fencing; 

(2)  Professional  services  and  fees 
necessary  to  obtain  licenses,  permits, 
and  to  prepare  environmental  reports 
and  data; 

(3)  Financial,  accounting,  and  legal 
services  costs; 

(4)  Engineering  and  architectural  fees; 

(5)  Equipment  purchase,  placement 
and  testing  costs; 

(6)  Materials,  labor,  utility  services, 
travel,  and  transportation; 

(7)  Costs  to  provide  safety  and 
environmental  protection  equipment, 
facilities,  and  services; 

(8)  Interest  costs  and  other  normal 
costs  charged  by  lenders  during  the 
construction  period; 
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(9)  Bond  financing  costs  and  trustee’s 
fees  and  commfssions  during  the 
construction  period; 

(10)  Necessary  and  appropriate 
insurance  and  bonds  of  all  types  related 
to  the  construction  of  the  project; 

(11)  Purchase  of  flood  and  other 
natural  disaster  insurance,  if  required; 

(12)  Taxes  to  be  paid  to  Federal,  State, 
and  local  government  agencies,  and 
other  taxing  authorities  during 
construction; 

(13)  A  reasonable  contingency  reserve 
to  cover  the  possibility  of  construction 
cost  overruns; 

(14)  Other  necessary  and  reasonable 
costs,  as  approved  by  the  Secretary. 

(c)  Costs  that  are  not  considered  as 
allowable  project  costs  include  the 
following: 

(1)  Fees  and  commissions  charged  to 
the  borrower,  including  finder  fees,  for 
obtaining  the  Federal  guarantee; 

(2)  Parent  corporation  general  and 
administrative  expenses,  including 
company  organizational  expenses; 

(3)  Goodwill,  franchise,  trade,  or 
brand  name  costs; 

(4)  Dividends  and  profit  sharing  to 
stockholders,  employees,  and  officers; 

(5)  Expenses  not  paid  or  incurred  by 
the  applicant; 

(6)  Costs  that  are  excessive  or  are  not 
directly  required  to  construct  the 
project,  as  determined  by  the  Secretary. 

(d)  The  Secretary  may  audit  any  or  all 
cost  elements  included  in  the  estimated 
project  cost,  and  reserves  the  right  to 
exclude  or  reduce  the  amount  of  any 
cost  which  the  Secretary  determines  to 
be  unnecessary  or  excessive.  The 
borrower  will  make  available  records 
and  other  data  necessary  to  permit  the 
Secretary  to  carry  out  such  an  audit.  In 
carrying  out  this  responsibility,  the 
Secretary  may  utilize  employees  of  other 
Federal  agencies  or  may  direct  the 
borrower  to  submit  to  a  review 
performed  by  an  independent  public 
accountant  or  other  competent 
authority. 

§  799.1 1  Cost  overruns. 

(a)  At  the  discretion  of  the  Secretary, 
a  guarantee  agreement  may  be  amended 
to  increase  the  amount  of  the  loan 
guaranteed  in  the  event  that  the  actual 
construction  cost  incurred  exceeds  the 
original  estimated  construction  cost.  In 
no  event  may  the  guarantee  be 
increased  to  cover  overruns  that  amount 
to  more  than  that  allowed  in  paragraph 
(c)  of  this  section.  All  of  the  following 
conditions  must  be  met  by  the  borrower 
before  the  Secretary  may  determine 
whether  to  amend  the  guarantee 
agreement  to  cover  such  cost  overruns: 


(1)  The  Secretary  must  be  notified  as 
soon  as  an  overrun  is  anticipated,  along 
with  the  reasons  for  such  cost  overrun; 

(2)  The  borrower,  when  requesting 
overrun  assistance,  provides  a  revised 
expected  completion  date,  and  revised 
construction  costs  for  the  project; 

(3)  The  borrower  submits  an 
acceptable  plan  indicating  how  the 
borrower’s  share  of  the  cost  overruns 
will  be  funded; 

(4)  The  borrower  provides  a  list  of  the 
additional  collateral,  if  any,  to  be 
pledged  for  the  increased  guarantee(s) 
to  cover  the  expected  cost  overruns;  and 

(5)  The  borrower  provides  updated 
information  on  the  project  economics  to 
indicate  that  a  reasonable  assurance  of 
repayment  of  the  guaranteed  loan 
(including  the  cost  overruns)  still  exists. 

(b)  Based  on  the  information 
submitted  by  the  borrower  and  other 
information  known  to  the  Secretary,  the 
Secretary  may  determine,  at  his 
discretion,  to  provide  for  the  guarantee 
of  additional  loan  funds  for  the  expected 
cost  overruns  if  the  Secretary  finds  that: 

(1)  The  continuation  of  the  project  is 
worthwhile  to  meet  the  program’s 
objectives  and  is  in  the  public  interest  or 

(2)  The  probable  net  costs  to  the 
Government  in  increasing  the  loan 
guarantee,  in  the  event  of  cost  overruns, 
will  be  less  than  that  which  would  result 
in  the  event  of  default. 

(c)  In  no  event  may  the  original  loan 
guarantee  be  increased  to  cover 
overruns  that  amount  to  more  than: 

(1)  60  percent  of  the  estimated  overrun 
costs  for  biomass  energy  projects 
(excluding  municipal  waste  projects);  or 

(2)  90  percent  of  a  loan  to  cover 
estimated  overrun  costs  for  construction 
of  municipal  waste  energy  projects, 
providing  that  such  overrun  costs  do  not 
exceed  10  percent  of  the  total  initially 
estimated  project  costs. 

§  799.12  Principal  and  Interest  assistance. 

With  respect  to  any  loan  guaranteed 
pursuant  to  this  regulation,  the  Secretary 
may  enter  into  a  principal  and  interest 
assistance  contract  with  the  borrower  to 
pay  the  lender,  on  behalf  of  the 
borrower,  the  principal  and  interest 
charges  that  become  due  and  payable 
on  the  unpaid  balance  of  such  loan,  if 
the  Secretary  finds  that: 

(a)  The  borrower  is  unable  to  meet 
principal  or  interest  payments  or  both 
and  is  not  in  default; 

(b)  It  is  in  the  public  interest  to  permit 
the  borrower  to  continue  to  pursue  the 
purposes  of  the  project; 

(c)  The  probable  net  benefit  to  the 
Federal  Government  in  paying  such 
principal  or  interest  will  be  greater  than 
that  which  would  result  in  the  event  of  a 


default  for  the  nonpayment  of  principal 
or  interest; 

(d)  The  amount  of  principal  or  interest 
payment  which  may  be  made  under  this 
section  will  not  be  greater  than  the 
amount  of  principal  or  interest  that  the 
borrower  is  obligated  to  pay  under  the 
loan  agreement;  and 

(e)  The  borrower  agrees  to  reimburse 
the  Secretary  for  such  payment 
(including  interest)  on  terms  and 
conditions  which  are  satisfactory  to  the 
Secretary  and  executes  all  written 
contracts  required  by  the  Secretary  for 
such  purpose. 

9  799.13  Lender  servicing  requirements. 

(a)  The  loan  guarantee  agreement 
shall  provide  that  the  lender  service  the 
loan  in  accordance  with  these 
regulations,  and  the  terms  and 
conditions  of  the  guarantee.  In  this 
regard  the  lender  is  generally  expected 
to  undertake  those  servicing 
responsibilities  that  a  reasonable  and 
prudent  lender  would  undertake  in  a 
similar  transaction  which  was  not 
guaranteed  by  the  Government.  The 
lender  may  select  another  party  to 
service  the  loan  in  the  event  that  the 
lender  is  a  private  entity  that  normally 
does  not  service  loans  or  in  other 
situations  where  such  course  of  action  is 
determined  by  the  Secretary  to  be 
appropriate  and  such  services  are 
acceptable  to  the  Secretary. 

(b)  The  lender  or  other  party  servicing 
the  loan  shall  exercise  such  care  and 
diligence  in  the  disbursement,  servicing, 
and  collection  of  the  loan  as  would  be 
exercised  by  a  reasonable  and  prudent 
lender  in  dealing  with  a  loan  without  a 
guarantee. 

(c)  The  lender  or  other  party  servicing 
the  loan  shall  notify  the  Secretary  in 
writing  without  delay: 

(1)  That  the  disbursement  or  loan 
drawdown  for  the  first  project  milestone 
is  ready  to  be  made,  together  with 
evidence  from  the  borrower  that  the 
project  has  begun  or  is  about  to  begin; 

(2)  Of  the  date  and  amount  of 
disbursement  for  each  subsequent 
milestone  under  the  loan; 

(3)  Of  any  nonreceipt  of  payment 
within  10  days  after  the  date  specified 
for  payment,  together  with  evidence  of 
appropriate  notifications  to  the 
borrower; 

(4)  Of  any  known  failure  by  an 
intended  source  of  capital  to  honor  its 
commitment; 

(5)  Of  any  known  failure  by  the 
borrower  to  comply  with  terms  and 
conditions  as  set  forth  in  the  loan 
guarantee  agreement; 

(6)  Of  evidence  that  the  borrower  may 
fall  within  any  of  the  default  conditions 
set  forth  in  the  loan  agreement  or  the 
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borrower  may  not  be  able  to  meet  any 
future  scheduled  payment  of  principal  or 
interest;  or 

(7)  Of  any  significant  changes  from 
the  original  cash  flow  projections  as 
evidenced  from  information  and  reports 
by  the  borrower. 

(d)  The  guarantee  agreement  or 
related  documents  shall  require  the 
lender  or  other  party  servicing  the  loan 
to  submit  to  the  Secretary  periodic 
financial  reports  on  the  status  and 
condition  of  the  loan. 

§  799.14  Project  monitoring. 

The  guarantee  agreement  or  collateral 
documents  shall  provide  that  employees 
and  representatives  of  DOE  shall  have 
access  at  reasonable  times  and  under 
reasonable  circumstances  to  the  project 
site.  Further,  the  agreement  shall 
provide  that  auditors  selected  by  the 
Secretary  or  the  U.S.  Comptroller 
General  shall  have  access  to,  and  the 
right  to  examine  any  directly  pertinent 
documents  and  records  of  the  borrower. 
The  lender  or  servicing  agent,  to  the 
extent  lawful  and  within  its  control,  and 
the  borrower  will  assure  availability  of 
information  related  to  the  project  as  is 
necessary  to  permit  the  Secretary  to 
determine  technical  progress,  soundness 
of  financial  condition,  management 
stability,  compliance  with 
environmental  protection  requirements, 
and  other  matters  pertinent  to  the 
guarantee.  The  guarantee  agreement  or 
related  documents  shall  identify  those 
items  or  types  of  information  which  the 
Secretary  may  not  make  available  for 
public  dissemination. 

S  799.15  Default,  demand,  payment  and 
collateral  liquidation. 

(a)  In  the  event  that  the  borrower  has 
defaulted  in  the  making  of  required 
payments  of  principal  or  interest  on  the 
loan  guaranteed  by  the  Secretary,  and 
such  default  has  not  been  cured  within 
the  period  of  grace  provided  in  the 
guarantee  and  loan  agreements,  the 
lender,  or  any  nominee  or  trustee 
empowered  to  act  for  the  lender,  may 
make  written  demand  upon  the 
Secretary  for  payment  pursuant  to  the 
provisions  of  the  guarantee  agreement. 

(b)  In  the  event  that  the  borrower  has 
failed  to  comply  with  one  or  more  of  the 
terms  of  the  guarantee  agreement,  note, 
loan  agreement,  or  other  contractural 
obligation  relating  to  the  transaction, 
other  than  the  borrower’s  obligation  to 
pay  principal  or  interest,  as  provided  in 
paragraph  (a)  of  this  section,  the  lender 
will  not  be  entitled  to  make  demand  for 
payment  pursuant  to  the  guarantee, 
unless  the  Secretary  agrees  in  writing 
that  such  default  has  materially  affected 
the  rights  or  security  of  the  parties,  and 


finds  that  the  lender  should  be  entitled 
to  receive  payment  pursuant  to  the 
guarantee  agreement. 

(c)  No  provision  of  this  regulation 
shall  be  construed  to  preclude 
forbearance  by  the  Secretary  or  the 
lender,  with  the  consent  of  the 
Secretary,  for  the  benefit  of  the 
borrower  in  accordance  with  the  terms 
and  conditions  of  the  guarantee. 

(d)  Upon  the  making  of  demand  for 
payment  as  provided  in  paragraph  (a)  or 
(b)  of  this  section,  the  lender  shall 
provide,  in  conjunction  with  such 
demand,  or  immediately  thereafter  at 
the  request  of  the  Secretary,  such 
supporting  documentation  as  may  be 
reasonably  required  to  justify  such 
demand. 

(e)  Payment  as  required  by  the 
guarantee  agreement  shall  be  made 
within  60  days  after  receipt  by  the 
Secretary  of  written  demand  for 
payment:  Provided,  That  the  demand 
complies  with  terms  and  conditions  of 
the  guarantee  agreement. 

(f)  The  guarantee  agreement  shall 
provide  that  upon  payment  of  the 
guaranteed  portion  of  the  loan  by  the 
Secretary,  the  lender  shall  transfer  and 
assign  to  the  Secretary  all  rights  held  by 
the  lender  in  the  guaranteed  portion  of 
the  loan.  Such  assignment  shall  include 
all  related  liens,  security,  and  collateral 
rights.  Upon  such  payments  and 
assignment,  the  Secretary  shall  be 
subrogated  to  the  rights  of  the  recipient 
of  the  payment  and  shall  have  superior 
rights  in  the  property  acquired  from  the 
recipient  of  the  payment. 

(g)  The  guarantee  agreement  will 
specify  the  terms  and  conditions  for  the 
handling  of  collateral  by  the  lender  and 
the  Secretary  in  loan  default  situations. 
Such  provisions  may  provide  for 
liquidation  of  the  collateral  either  prior 
to  or  after  the  Secretary  has  made 
payment  pursuant  to  the  guarantee. 

(h)  The  guarantee  agreement  shall 
specify  the  respective  rights  of  the 
parties  who  are  the  legal  owners  of  the 
guaranteed  loan  with  respect  to  the 
liquidation  of  assets  securing  the  loan. 
Such  agreement  shall  include  a 
specification  that  proceeds  received,  for 
the  benefit  of  the  legal  owners  of  the 
loan  which  was  guaranteed,  as  a  result 
of  collateral  liquidation,  shall  be  applied 
in  the  following  manner: 

(1)  First  to  the  payment  of  legaly 
recoverable  expenses  actually  incurred 
as  a  result  of  such  recovery; 

(2)  Second  to  the  payment  of  accrued 
interest  on  the  loan; 

(3)  Third  to  the  payment  of  the 
outstanding  principal  balance  of  the 
loan;  and 

(4)  Fourth  to  the  payment  of  other 
recognizable  claims  held  by  the  legal 


owners  of  the  loan  and  for  which  such 
proceeds  may  be  lawfully  utilized. 

The  proceeds  so  recovered  shall  be  paid 
to  each  of  the  legal  owners  of  the  loan  in 
accordance  with  their  respective 
percentage  of  ownership. 

(i)  In  the  event  that  proceeds  received 
as  a  result  of  liquidation  of  the  assets 
securing  the  loan  are  insufficient  to  fully 
pay  all  expenses  of.  recovery,  and  the 
principal  and  accrued  interest  of  the 
loan,  the  legal  owners  of  the  loan  shall 
be  entitled  to  attempt  further  recovery 
from  any  parties  liable  for  such 
deficiency  in  accordance  with  the 
provisions  of  the  loan  agreement  and 
other  documents  related  thereto.  No 
action  taken  in  the  liquidation  of  any 
assets  pledged  by  the  borrower  to 
secure  the  loan  will,  unless  agreed 
otherwise,  affect  the  rights  of  any  party, 
including  the  Secretary,  to  attempt 
further  recovery  of  any  deficiency. 

§  799.16  Appeals. 

The  guarantee  agreement  shall 
include  a  provision  which  specifies  that 
any  dispute  concerning  a  question  of 
fact  arising  under  the  guarantee  shall  be 
decided  in  writing  by  the  Contracting 
Officer.  The  borrower  or  lender  may 
request  the  Contracting  Officer  to 
reconsider  any  such  decision.  If  not 
satisfied  with  the  Contracting  Officer’s 
final  decision,  the  borrower  or  lender 
upon  receipt  of  such  written  decision, 
may  appeal  the  decision  within  30  days, 
in  writing,  to  the  Chairman,  Financial 
Assistance  Appeal  Board  (FAAB) 
Department  of  Energy,  Washington,  D.C. 
20585.  The  Board  shall  proceed  in 
accordance  with  the  Department  of 
Energy’s  rules  and  regulations  for  such 
purpose.  The  decision  of  the  Board  with 
respect  to  such  appeals  shall  be  the  final 
decision  of  the  Secretary. 

9  799. 1 7  Deviations  and  contract 
modifications. 

(a)  To  the  extent  that  such 
requirements  are  not  specified  by  the 
Act,  relevant  Appropriations  Acts,  or  in 
other  applicable  statutes,  the  Secretary 
may  deviate  on  an  individual 
application  basis  from  the  requirements 
of  this  regulation  upon  a  finding  that  a 
deviation  is  necessary  and  warranted  in 
the  individual  case  to  the 
accomplishment  of  program  objectives 
and  unique  circumstances  in  the 
guarantee  application  make  a  deviation 
clearly  in  the  best  interests  of  the 
Government. 

(b)  The  Contracting  Officer  may 
approve,  subject  to  approval  by  other 
necessary  parties,  modifications  or 
amendments  to  the  terms  and  conditions 
in  a  guarantee  agreement,  collateral 
agreements,  or  other  documents 
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pertaining  to  the  project:  Provided,  That 
such  modifications  will  not  deviate  from 
provisions  in  this  regulation. 

Subpart  B— Alcohol  Fuel  Projects 

8  799.20  Purpose. 

The  purpose  of  this  subpart  is  to  set 
forth  the  policies  and  procedures,  in 
addition  to  those  of  Subpart  A,  of  this 
part  under  which  the  Secretary  will 
approve  an  application  and  issue,  or 
commit  to  issue,  a  Federal  guarantee  on 
a  loan  or  loans  to  construct  facilities  for 
the  production  of  alcohol  fuel  from 
biomass  (other  than  municipal  waste)  in 
an  environmentally  acceptable  manner. 

8  799.21  Program  management  and 
administration. 

Program  management  of  the  alcohol 
fuels  loan  guarantee  program  is  assigned 
to  the  Director  of  the  Office  of  Alcohol 
Fuels  (“Director”).  For  purposes  of  this 
subpart  the  Director  is  the  Application 
Approving  Official  as  defined  in  §  799.2 
and  exercises  the  functions  of  the 
Application  Approving  Official 
described  in  Subpart  A  of  this  part.  That 
authority  includes,  but  is  limited  to, 
determining  terms  and  conditions  for 
inclusion  in  conditional  commitments 
and  guarantee  agreements,  selecting 
members  of  the  application  evaluation 
panel,  selecting  recipients  of  loan 
guarantees,  and  representing  the 
Secretary  in  consultations  with  other 
Federal  agencies  on  alcohol  fuel 
program  matters. 

8  799.22  Receipt  of  applications. 

(a)  Applicants  are  requested  to  file 
applications  under  this  subpart  directly 
with:  Manager,  Idaho  Operations  Office, 
550  2nd  Street,  Idaho  Falls,  Idaho  83401. 

(b)  Applications  may  also  be  filed  at 
one  of  the  following  regional  offices: 

Region  I 

Department  of  Energy,  Regional 
Representative,  150  Causeway  Street, 
Analex  Building,  Room  700,  Boston,  MA 
02114 

Region  II 

Department  of  Energy,  Regional 
Representative,  26  Federal  Plaza,  Room 
3206,  New  York,  NY  10007 

Region  III 

Department  of  Energy,  Regional 
Representative,  1421  Cherry  Street,  Room 
1001,  Philadelphia,  PA  19102 

Region  IV 

Department  of  Energy,  Regional 
Representative,  1651  Peachtree  Street,  8th 
Floor,  Atlanta,  GA  30309 

Region  V 

Department  of  Energy,  Regional 
Representative,  175  West  Jackson 
Boulevard,  Room  A-333,  Chicago,  IL  60604 


Region  VI 

Department  of  Energy,  Regional 
Representative,  P.O.  Box  35228,  2626  West 
Mockingbird  Lane,  Dallas,  TX  75235 

Region  VII 

Department  of  Energy,  Regional 
Representative,  Twelve  Grand  Building, 

P.O.  Box  2208, 112  East  12th  Street,  Kansas 
City,  MO  64142 

Region  VIII 

Department  of  Energy,  Regional 
Representative,  P.O.  Box  26247,  Belmar 
Branch,  Lakewood,  CO  80226 

Region  IX 

Department  of  Energy,  Regional 
Representative,  111  Pine  Street,  Third 
Floor,  San  Francisco,  CA  94111 

Region  X 

Department  of  Energy,  Regional 
Representative,  1992  Federal  Building,  915 
Second  Avenue,  Seattle,  WA  98174 

(c)  All  applications  should  be  marked 
by  the  application  on  the  outside  of  the 
package  "Application  for  Loan 
Guarantee — "Alcohol  Fuel." 

8  799.23  Eligible  projects. 

In  addition  to  meeting  the 
requirements  of  Subpart  A,  to  be  eligible 
under  this  subpart  to  receive  a  Federal 
guarantee  on  a  loan  or  loans  to 
construct  facilities  for  the  production  of 
alcohol  fuel  from  biomass  (other  than 
municipal  waste),  a  project  must  either: 

(a)  Utilize  aquatic  plants  as 
feedstocks:  or 

(b)  Have  an  anticipated  annual  energy 
production  capacity  equal  to  at  least  the 
energy  equivalent  of  15  million  gallons 
of  ethanol. 

8  799.24  Additional  required  findings  and 
determinations. 

(a)  In  addition  to  meeting  the 
requirements  of  Subpart  A  of  this  part, 
prior  to  committing  to  issue,  or  issuing  a 
loan  guarantee,  the  Application 
Approving  Official  must  find  with 
respect  to  an  eligible  project: 

(1)  The  Btu  content  of  the  motor  fuels 
to  be  used  in  the  facility  involved  to 
produce  the  alcohol  fuel  will  not  exceed 
the  Btu  content  of  the  alcohol  fuel 
produced  in  the  facility.  In  making  this 
determination,  the  Application 
Approving  Official  shall  take  into 
account  any  displacement  of  motor  fuel 
or  other  petroleum  products  which  result 
from  the  alcohol  fuel  produced  in  the 
facility  involved: 

(2)  The  process  to  be  used  by  the 
project  will  extract  the  protein  content 
of  the  feedstock  for  use  as  food  or  feed 
for  readily  available  markets  where 
such  extraction  is  technically  and 
economically  practicable;  and 

(3)  Necessary  feedstocks  are  available 
and  will  continue  to  be  available  in  the 


future  to  sustain  long  term  commercial 
operations,  and  for  alcohol  fuel  projects 
using  wood,  wood  wastes  or  residues 
from  the  National  Forest  System,  the 
current  levels  of  use  by  existing 
facilities  have  been  considered. 

(b)  Prior  to  committing  to  issue,  or 
issuing  a  loan  guarantee,  the 
Application  Approving  Official  shall,  to 
the  extent  and  in  the  manner  required 
by  the  Act,  consult  with  and,  where 
applicable,  obtain  the  concurrence  of 
the  Secretary  of  Agriculture. 

8799.25  Priorities. 

■  (a)  In  evaluating  applications  under 
Subpart  A  of  this  part,  priority  will  be 
given  to  eligible  projects  which  use  a 
primary  fuel  other  than  petroleum  or 
natural  gas  in  the  production  of  alcohol 
fuel;  apply  new  technologies  that 
expand  possible  feedstocks;  produce 
alcohol  using  improved  or  new 
technologies;  or  any  combination  of  the 
foregoing. 

(b)  Within  the  group  of  priority 
projects  preferential  consideration  will 
be  given  to: 

(1)  Projects  which  have  the  smallest 
ratio  of  petroleum  or  natural  gas 
consumed  to  biomass  energy  produced; 

(2)  Applicants  proposing  projects  that 
evidence  a  strong  likelihood  of  business 
success  and  economic  viability; 

(3)  Applicants  that  qualify  as  small  or 
disadvantaged  business  concerns; 

(4)  Applicants  which  maximize 
private  investment  and  have  a  strong 
equity  position; 

(5)  Projects  which  promote 
competition. 

Subpart  C— Biomass  Energy  Projects 

8  799.30  Purpose. 

The  purpose  of  this  Subpart  is  to  set 
forth  the  policies  and  procedures  in 
addition  to  those  of  Subpart  A  of  this 
part,  under  which  the  Secretary  will 
approve  an  application  and  issue,  or 
commit  to  issue,  a  Federal  guarantee  on 
a  loan  or  loans  to  construct  facilities  for 
the  production  of  biomass  energy  (other 
than  alcohol)  from  biomass  (other  than 
municipal  waste)  in  an  environmentally 
acceptable  manner. 

8  799.31  Program  Management  and 
Administration.  [Reserved] 

8799.32  Receipt  of  applications. 

(a)  Applicants  are  requested  to  file 
applications  under  this  subpart  directly 
with: 

Department  of  Energy,  Manager,  Idaho 

Operations  Office,  550  2nd  Street,  Idaho 

Falls,  Idaho  83401 

(b)  Applications  may  also  be  filed  at 
one  of  the  following  regional  offices: 
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Region  I 

Department  of  Energy,  Regional 
Representative,  150  Causeway  Street, 
Analex  Building,  Room  700,  Boston,  MA 
02114 

Region  II 

Department  of  Energy,  Regional 
Representative,  20  Federal  Plaza,  Room 
3206,  New  York.  NY  10007 

Region  III 

Department  of  Energy,  Regional 
Representative,  1421  Cherry  Street,  Room 
1001,  Philadelphia.  PA  19102 

Region  IV 

Department  of  Energy,  Regional 
Representative,  1651  Peachtree  Street  NE., 
6th  Floor,  Atlanta,  GA  30309 

Region  V 

Department  of  Energy,  Regional 
Representative,  175  West  Jackson 
Boulevard,  Room  A-333,  Chicago,  IL  60604 

Region  VI 

Department  of  Energy,  Regional 
Representative,  P.O.  Box  35228, 2626  West 
Mockingbird  Lane,  Dallas,  TX  75235 

Region  VII 

Department  of  Energy,  Regional 
Representative,  Twelve  Grand  Building, 

P.O.  Box  2208, 112  East  12th  Street,  Kansas 
City,  MO  64142 

Region  VIII 

Department  of  Energy,  Regional 
Representative,  P.O.  Box  26247,  Belmar 
Branch,  Lakewood,  CO  80226 

Region  IX 

Department  of  Energy.  Regional 
Representative,  111  Pine  Street,  Third 
Floor.  San  Francisco,  CA  94111 

Region  X 

Department  of  Energy,  Regional 
Representative,  1992  Federal  Building,  915 
Second  Avenue,  Seattle,  WA  98174 

(c)  All  applications  should  be  marked 
by  the  applicant  on  the  outside  of  the 
package  “Application  for  Loan 
Guarantee  Biomass." 

8  799.33  Eligible  projects. 

In  addition  to  meeting  the 
requirements  of  Subpart  A  of  this  part, 
to  be  eligible  under  this  subpart  to 
receive  a  Federal  guarantee  on  a  loan  or 
loans  to  construct  facilities  for  the 
production  of  biomass  energy  (other 
than  alcohol)  from  biomass  (other  than 
municipal  waste),  a  project  must  either: 

(a)  Utilize  aquatic  plants  as  feedstock; 
or 

(b)  Have  an  anticipated  annual  energy 
production  capacity  equal  to  at  least  the 
energy  equivalent  of  15  million  gallons 
of  ethanol  as  determined  pursuant  to  a 
notice  issued  by  DOE  and  USDA,  45  FR 
52911,  August  8, 1980,  or  any  revisions 
thereof. 


8  799.34  Additional  required  findings  and 
determinations. 

(a)  Prior  to  committing  to  issue,  or 
issuing  a  loan  guarantee,  the  Secretary 
must  find  with  respect  to  an  eligible 
project  that: 

(1)  The  Btu  content  of  the  motor  fuels 
to  be  used  in  the  facility  involved  to 
produce  the  biomass  fuel  will  not  exeed 
the  Btu  content  of  the  biomass  fuel 
produced  in  the  facility,  taking  into 
account  any  displacement  of  motor  fuel 
or  other  petroleum  products  which 
results  from  the  biomass  fuel  produced 
in  the  facility  involved; 

(2)  The  process  to  be  used  by  the 
project  will  extract  the  protein  content 
of  the  feedstock  for  use  as  food  or  feed 
for  readily  available  markets  where 
such  extraction  is  technically  and 
economically  practicable; 

(3)  Necessary  feedstocks  are  available 
and  will  continue  to  be  available  in  the 
future  to  sustain  long  term  commerical 
operations,  and  for  biomass  energy 
projects  using  wood,  wood  wastes  or 
residues  from  the  National  Forest 
System,  the  current  levels  of  use  by 
existing  facilities  have  been  considered. 

(b)  Prior  to  committing  to  issue,  or 
issuing  a  loan  guarantee,  the  Secretary 
shall,  to  the  extent  and  in  the  manner 
required  by  the  Act  consult  with  and, 
where  applicable,  obtain  the 
concurrence  of  the  Secretary  of 
Agriculture. 

(c)  In  cases  where  a  variety  of 
technologies  is  available,  the  Secretary 
shall  assure  that  the  awards  of  financial 
assistance  are  designed  to  minimize 
duplication  of  technologies. 

8799.35  Priorities. 

(a)  In  evaluating  applications  under 
Subpart  A  of  this  part,  priority  will  be 
given  to  eligible  projects  which  use  a 
primary  fuel  other  than  petroleum  or 
natural  gas  in  the  production  of  biomass 
fuel;  apply  new  technologies  that 
expand  possible  feedstocks  or  produce 
new  forms  of  energy,  produce  energy 
(other  than  alcohol)  using  improved  or 
new  technologies;  or  any  combination  of 
the  foregoing. 

(b)  Within  the  group  of  priority 
projects  preferential  consideration  will 
be  given  to: 

(1)  Projects  which  have  the  smallest . 
ratio  of  petroleum  or  natural  gas 
consumed  to  biomass  energy  produced; 

(2)  Applicants  proposing  projects  that 
evidence  a  strong  likelihood  of  business 
success  and  economic  viability, 

(3)  Applicants  that  qualify  as  small  or 
disadvantaged  business  concerns; 

(4)  Applicants  which  maximize 
private  investment  and  have  a  strong 
equity  position; 


(5)  Projects  which  promote 
competition. 


Subpart  D— Municipal  Waste  Energy 
Projects 

8799.40  Purpose. 

The  purpose  of  this  subpart  is  to  set 
forth  the  policies  and  procedures  in 
addition  to  those  of  Subpart  A  of  this 
part,  under  which  the  Secretary  will 
approve  an  application  and  issue,  or 
commit  to  issue,  a  Federal  guarantee  on 
a  loan  or  loans  to  construct  facilities  for 
the  production  of  biomass  energy  from 
municipal  waste  in  an  environmentally 
acceptable  manner. 

8  799.41  Program  Management  and 
Administration.  [Reserved] 

8  799.42  Receipt  of  applications. 

(a)  Applications  under  this  subpart 
shall  be  filed  with 

Department  of  Energy,  Procurement  and 

Contracts  Management  Directorate,  Mail 

Stop  1J009,  Forrestal  Building,  1000 

Independence  Avenue,  SW.,  Washington, 

D.C.  20585 

(b)  All  applications  should  be  marked 
by  the  applicant  on  the  outside  of  the 
package  “Application  for  Loan 
Guarantee — Municipal  Waste." 

8  799.43  Eligible  and  Ineligible  projects. 

(a)  In  addition  to  meeting  the 
requirements  of  Subpart  A  of  this  part 
to  be  eligible  under  this  Part  to  receive  a 
Federal  guarantee  on  a  loan  or  loans  to 
construct  facilities  for  the  production  of 
biomass  energy,  a  project  must  utilize 
municipal  waste  as  a  feedstock. 

(b)  Pending  completion  of  an 
environmental  impact  statement  for 
industrial  waste,  loan  guarantees  for 
municipal  waste  energy  projects 
involving  industrial  waste  shall  be 
available  only  for  waste  wood,  waste 
paper,  and  food  process  waste  which  do 
not  constitute  the  wastes  or  residues  of 
agricultural  activities,  wood  harvesting 
activities  or  production  of  forest 
products.  These  latter  categories  may  be 
eligible  for  loan  guarantees  subject  to 
the  completion  of  an  environmental 
assessment  which  is  anticipated  to  be 
available  prior  to  this  rule  becoming 
final.  ' 

§  799.44  Additional  application 
requirements. 

An  application  for  a  loan  guarantee 
for  a  municipal  waste  energy  project 
shall  include  the  following  additional 
information — 

(a)  An  analysis  of  the  feasibility  and 
effect  of  source  separation  techniques, 
including  identification  of  existing 
source  separation  efforts,  if  applicable; 
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(b)  Assurances  that  the  project  will 
not  use,  in  any  substantial  quantities, 
waste  paper  which  would  otherwise  be 
recycled  for  a  use  other  than  as  a  fuel 
and  will  not  substantially  compete  with 
facilities  in  existence  on  the  date  of 
issuance  of  the  loan  guarantee  which 
are  engaged  in  the  separation  or 
recovery  of  reuseable  materials  from 
municipal  waste. 

(c)  A  description  of  the  materials  in 
the  waste  stream  and  an  analysis  to  the 
extent  practicable,  of  the  economic  and 
energy  conservation  potential  for 
alternative  uses  of  materials  derived 
from  the  municipal  waste  stream. 

(d)  Other  information  relevant  to  the 
policy  considerations,  required  findings 
and  determinations,  and  priorities  under 
this  subpart. 

§  799.45  Policy  considerations. 

The  following  additional 
considerations  apply  to  evaluation  of 
applciations — 

(a)  The  extent  of  energy  that  can  be 
recovered  or  conserved  economically  by 
the  project  including,  but  not  limited  to, 
energy  savings  resulting  from  recycling 
of  source  separated  and  otherwise 
recovered  material  and  from 
displacement  of  petroleum  or  natural 
gas. 

(b)  The  extent  of  the  economic  and 
energy  conservation  potential  of 
alternative  uses  of  source  separated 
components  of  the  municipal  waste 
feedstock. 

(c)  The  extent  to  which  there  are 
performance  guarantees  on  the 
technology; 

(d)  The  extent  of  coordination  with 
local  or  regional  planning  activities; 

(e)  The  extent  to  which  the  project 
minimizes  unnecessary  disruption  of 
existing  municipal  waste  collection  and 
disposal  services. 

§  799.46  Additional  required  findings  and 
determinations. 

In  addition  to  the  requirements  stated 
in  Subpart  A,  the  Application  Approving 
Official  must,  prior  to  committing  to 
issue  or  issuing  a  loan  guarantee,  for  an 
eligible  project  determine  that; 

(a)  With  respect  to  projects  producing 
biomass  energy  other  than  biomass  fuel, 
that  the  project  does  not  use  petroleum 
or  natural  gas  except  for  flame 
Stabilization  or  startup; 

(b)  With  respect  to  projects  producing 
biomass  fuel,  that  the  Btu  content  of  the 
biomass  fuel  exceeds  the  Btu  content  of 
any  petroleum  or  natural  gas  used  in  the 
project  to  produce  the  biomass  fuel;  and 
|  (c)  Assurances  have  been  provided  as 
required  under  §  799.44(b). 


§799.47  Priorities. 

In  evaluating  applications  under 
Subpart  A  of  this  part,  priority  will  be 
given  to  eligible  projects  which  will: 

(a)  Produce  a  liquid  fuel  from 
municipal  waste;  or 

(b)  Will  displace  petroleum  or  natural 
gas  as  a  fuel. 

§  799.48  Tax  treatment. 

(a)  With  respect  to  any  loan  or  debt 
obligation  which  is — 

(1)  Issued  after  June  30, 1980,  by  or  on 
behalf  of,  any  State  or  any  political 
subdivision  or  governmental  entity 
thereof, 

(2)  Guaranteed  by  the  Secretary,  and 

(3)  Not  supported  by  the  full  faith  and 
credit  of  the  issuer  as  a  general 
obligation  of  the  issuer,  the  interest  paid 
on  such  obligation  and  received  by  the 
purchaser  thereof  (or  the  purchaser’s 
successors  in  interest)  shall  be  included 
in  gross  income  for  the  purposes  of 
chapter  1  of  the  Internal  Revenue  Code 
of  1954. 

(b)  With  respect  to  the  amount  of 
obligations  described  in  paragraph  (a)(1) 
of  this  section  that  the  issuer  would 
have  been  able  to  issue  as  tax  exempt 
obligations  (other  than  obligations 
secured  by  the  full  faith  and  credit  of  the 
issuer  as  a  general  obligation  of  the 
issuer),  the  Secretary  is  authorized  to 
pay  only  to  the  issuer  any  portion  of  the 
interest  on  such  obligations,  as 
determined  by  the  Secretary  of  the 
Treasury  after  taking  into  account  the 
interest  rate  which  would  have  been 
paid  on  the  obligations  had  they  been 
issued  as  tax  exempt  obligations 
without  being  so  guaranteed  by  the 
Secretary  and  the  interest  rate  actually 
paid  on  the  obligations  when  issued  as 
taxable  obligations.  Such  payments 
shall  be  made  in  amounts  determined  by 
the  Secretary  and  in  accordance  with 
such  terms  and  conditions  as  the 
Secretary  of  the  Treasury  shall  require. 

§  799.49  EPA  role  in  Program 
Administration. 

The  administration  of  any  project 
entered  into  pursuant  to  these 
regulations  for  any  commercial 
.  demonstration  facility  for  the  conversion 
or  bioconversion  of  solid  waste  will  be 
administered  in  accordance  with  the 
May  7, 1976,  Interagency  Agreement 
between  the  Environmental  Protection 
Agency  (EPA)  and  DOE  on  the 
“Development  of  Energy  From  Solid 
Wastes,”  and  related  documents.  The 
interagency  agreement  provides  that: 

(a)  For  those  energy-related  projects 
of  mutual  interest,  planning  will  be 
conducted  jointly  by  EPA  and  DOE, 
following  which  project  responsibility 
will  be  assigned  to  one  agency; 


(b)  Energy-related  projects  for 
recovery  of  synthetic  fuels  or  other 
forms  of  energy  from  solid  waste  will  be 
the  responsibility  of  DOE;  and 

(c)  EPA  will  retain  responsibility  for 
the  environmental,  and  institutional 
aspects  of  solid  waste  projects  and  for 
assurance  that  these  projects  are 
consistent  with  any  applicable 
suggested  guidelines  pursuant  to  Section 
1008  of  the  Resource  Conservation  and 
Recovery  Act  of  1976,  Pub.  L  94-580,  as 
amended,  and  any  applicable  State  or 
regional  solid  waste  management  plan/ 
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